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NURSING  HOME  ABUSES 


TUESDAY,  MARCH  15,  1977 

House  of  Representatives, 
Subcommittee  ox  Oversight  and  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  B.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss,  chairman, 
presiding. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

I  am  pleased  to  open  the  first  of  2  days  of  hearings  on  an  important 
area  of  the  health  care  delivery  system  in  this  country ;  namely,  nurs- 
ing home  care. 

As  the  debate  concerning  the  form,  substance,  and  role  of  Govern- 
ment sharpens  around  the  issues  of  national  health  insurance,  we  hope 
that  these  hearings  will  serve  to  point  out  areas  that  need  to  be 
changed  in  order  to  increase  the  quality  of  care  to  our  elderly  citizens 
at  a  cost  that  can  be  afforded  by  our  society. 

In  this  context,  there  is  absolutely  no  room  for  fraudulent  and  abu- 
sive practices  within  the  health  care  system,  particularly  when  these 
dollars  are  wasted  at  the  expense  of  care  which  is  needed  by  our  senior 
citizens. 

We  hope  that  these  hearings  will  provide  more  information  and  ex- 
plore possible  gaps  in  the  current  health  care  system,  especially  within 
existing  Government  programs,  as  well  as  to  assist  in  developing  the 
basis  for  new  legislation  and  better  implementation  of  current 
legislation. 

It  should  be  noted  that  the  Health  and  Environment  Subcommittee 
of  the  Committee  on  Interstate  and  Foreign  Commerce  chaired  by  my 
able  colleague,  the  Honorable  Paul  Rogers,  as  well  as  the  Health  Sub- 
committee of  the  Committee  on  Ways  and  Means,  chaired  by  the  Hon- 
orable Dan  Rostenkowski,  are  currently  considering  legislation  con- 
cerning medicare  and  medicaid  antifraud  and  abuse  amendments.  We 
hope  that  these  hearings  will  provide  information  that  can  be  useful 
to  these  legislative  subcommittees  in  their  deliberations. 

I  need  not  impress  upon  the  members  of  this  subcommittee  nor  the 
public  the  important  fiscal  consideration  at  stake  in  health  care  costs 
relating  to  nursing  homes. 

During  fiscal  year  1976,  this  country  spent  approximately  $139  bil- 
lion on  health  care.  In  fact,  over  the  past  10  years  public  spending  for 
health  has  increased  faster  than  national  health  spending — at  an  aver- 
age annual  rate  of  15.7  percent. 
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Title  19  of  the  Social  Security  Act — the  medicaid  program — is  ex- 
pected to  increase  Government  costs  from  $14.7  billion  in  fiscal  1976 
to  $20.7  billion  in  fiscal  year  1978,  an  increase  of  41  percent. 

The  medicaid  program  is  of  particular  significance  to  the  nursing 
home  area  since  it  now  pays  for  more  than  50  percent  of  expenditures 
for  nursing  home  care.  In  fact,  nearly  58  percent  of  all  nursing  home 
care  is  now  financed  from  public  funds  and  the  percentage  of  Govern- 
ment dollars  is  increasing. 

Today's  hearing  will  look  beyond  the  recent  report  of  this  subcom- 
mittee entitled  "Fraud  and  Abuse  in  Nursing  Homes :  Pharmaceutical 
Kickback  Arrangements."  In  that  study  the  subcommittee  found  that 
approximately  15  percent  of  the  pharmacists  responding  to  the  survey 
indicated  knowledge  of  kickback  activities  between  pharmacists  and 
long-term  care  facilities.  In  that  survey  some  20  pharmacists  admitted 
to  giving  kickbacks  as  a  condition  of  doing  business  with  the  facility. 
We  must  seek  out  the  root  causes  of  this  fraudulent  behavior  and  elim- 
inate them. 

Based  upon  the  preliminary  information  gathered  by  that  study, 
the  subcommittee  is  convinced  that  more  detailed  inquiry  of  pharma- 
ceutical arrangements  in  nursing  homes  needs  to  be  made.  The  hear- 
ings today  are  an  attempt  to  begin  that  more  detailed  examination. 

The  first  witness  today  will  be  Katherine  C.  Meyers  of  the  Sub- 
committee on  Oversight  and  Investigations,  who  will  present  the  re- 
sults of  followup  activities  of  the  subcommittee  report. 

She  will  be  accompanied  by  Mr.  James  Seeburger  from  the  Gen- 
eral Accounting  Office,  who  has  assisted  the  subcommittee  on  this 
project. 

Would  Ms.  Meyer  and  Mr.  Seeburger  come  forward  and  be  sworn  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
this  subcommittee  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God? 

Ms.  Meyers.  I  do. 

Mr.  Seeburger.  I  do. 

Mr.  Moss.  Will  you  identify  yourself  to  the  reporter? 

TESTIMONY  OF  KATHERINE  C.  MEYERS,  SPECIAL  ASSISTANT, 
SUBCOMMITTEE  ON  OVERSIGHT  AND  INVESTIGATIONS,  INTER- 
STATE AND  FOREIGN  COMMERCE  COMMITTEE;  ACCOMPANIED  BY 
JAMES  M.  SEEBURGER,  GENERAL  ACCOUNTING  OFFICE 

Ms.  Meyers.  Katherine  Meyers,  subcommittee  staff. 

Mr.  Seeburger.  James  Seeburger,  GAO,  working  with  the  staff. 

Ms.  Meyers.  Thank  you,  Mr.  Chairman. 

As  you  know,  this  subcommittee  recently  released  the  report  you 
just  talked  about  entitled  "Fraud  and  Abuse  in  Nursing  Homes: 
Pharmaceutical  Kickback  Arrangements." 

In  that  report,  the  subcommittee  concluded  that  the  current  system 
for  providing  pharmaceutical  services  is  too  secretive  and  needs  to 
be  opened  up  to  greater  public  scrutiny. 

It  further  concluded  that  greater  financial  public  accountability 
must  be  built  into  the  system.  In  this  regard,  public  disclosure  of 
contracts,  medicare  and  medicaid  cost  reports,  conflict  of  interest  dis- 
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closures,  unit  pricing,  and.  open  competitive  bidding  are  issues  that 
need  to  be  considered. 

The  subcommittee  also  determined,  that  there  needs  to  be  a  more 
detailed  study  of  arrangements  for  the  provision  of  pharmaceutical 
services  in  nursing  homes.  Hence,  the  star!'  of  the  subcommittee  was 
directed  to  look  at  aspects  of  pharmaceutical  arrangements  in  nurs- 
ing homes. 

The  following  are  results  of  that  investigation. 

There  are  six  tables  which  I  request  be  inserted  in  the  record.  These 
are  attached  to  my  statement  which  the  members  have. 

Mr.  Moss.  Without  objection,  the  tables  will  be  entered  in  the  record 
at  this  point. 

[The  tables  referred  to  follow :] 

TABLE  1.— INTERMEDIATE  CARE  FACILITIES;  4  COUNTIES  IN  THE  STATE  OF  TEXAS — MAR.  15,  1977 


Total 
number 

Expiration       of  beds  in      Number  of        Number  of 
date  of  nursing    intermediate         hours  per 

Name  of  home  I'cense  homes  beds  month  i 


Dallas  County  (Dallas): 

Garland  Manor   July    1, 1976  60  60  4 

Garland  Senior  Citizens  Home   June  1.1977  120  120  5 

Irving  Manor  Nursing  Home,  lnc   July    1.1976  110  110  4 

Metroplex  Nurs'ng  Center   Oct    6, 1976  150  150  5 

Community  Care  Center   Sept.  1. 1976  56  56  3 

Oak  Cliff  Nursing  Center   Oct    1,1976  200  100  4 

Sunshine  Manor   Sept  1, 1977  90  90  4 

Texas  Health  Care  Facilities,  lnc   Jan.    6,1977  120  120  4 

Mesquite  Tree  Nursing  Center,  lnc   Apr.    1,1976  148  148  4 

Castle  Manor  Nursing  Home   May    1. 1976  102  102  4 

South  Dallas  Nursing  Home   Apr.    1,1976  76  76  4 

Twin  Oaks  Nursin*  Home   Aug.   1,1976  162  145  4 

Doctors  Nursing  Center  Foundation,  lnc   Oct  12,1976  154  138  5 

Fireside  Manor  Nursing  Center   Oct  15. 1976  92  92  p) 

Kenwood  Nursing  Home    Oct    2,1976  65  65  4 

Harris  County  (Houston): 

Bavtown  Nursing  Home   Mar.  18. 1977  60  60  3 

Four  Seasons  Nursing  Center,  lnc   Apr.  13, 1976  204  204  5 

Milam  Care  Center   Dec.  15. 1975  159  159  8 

St  James  House  of  Baytown   Apr.    1, 1977  82  82  8 

The  FJiza  Johnson  Center  For  the  Aging,  lnc   Sept  17. 1976  76  76  :8 

Mercy  Nursing  Home   Sept  4. 1976  65  65  3 

Buckner  Baptist  Haven   Mar.  19, 1976  132  132  4 

Manda  Ann  Convalescent  Home,  lnc   Oct    1.1976  100  100  4 

Baxter  County  (San  Antonio): 

Southside  Nursing  Home   Apr.    1,1977  22  22  3 

Wood  Nursing  Home   Julv  18,1976  49  49  3 

Friendship  Villa  North   Mar.   1, 1976  109  109  4-6 

Southeast  Nursing  Center   Jan.    1, 1975  120  120  4 

Wright  Nursing  Home    July    1,1975  80  80  4 

Skyview  Living  Center  of  San  Antonio   Applied  for  96  95  (3) 

Lubbock  County  (Lubbock): 

Parkway  Manor  Nursing  Home   Oct    1,1977  62  62  5 

University  Convalescent  Center   Aug.   1, 1976  95  95  4 

Slaton  Rest  Home   June  29, 1977  120  120  0) 

SSF  ICF(ICF  Form): 

Oak  Hills  Care  Center    Jan.    1,1977  192  88  6 

Golden  Age  Manor  N.  Loop  i   Sept  19, 1975  200       (SNF)  144  2 


:  Contracted  by  nursing  home  for  pharmaceutical  consultant  service. 
'  No  documentation  to  reflect  time  spent  at  facilities. 
5  Institution  for  mentally  retarded. 
«  No  formal  arrangements  with  a  I  censed  pharmacist 
56  full-time  hours  per  month. 
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TABLE  2.— SKILLED  NURSING  FACILITIES;  4  COUNTIES  IN  STATE  OF  TEXAS — MAR.  15, 1977 

Total 

number  of    Number  of    Number  of 
Expiration        beds  in        skilled        skilled    Number  of 
date  of       nursing  beds  beds  hours  per 

Name  of  home  license        homes      medicare      medicaid   month  i 


Dallas  County: 

BucknerBaptistTrew-Ryburn  Complex  May    1,1976            104    50  6P 

Brookhaven  Medical  Center  Jan.  29, 1977  102            102    F 

Four  Seasons  Nursing  Center  of  Dallas           Oct.  13, 1976            210    210  6P 

Garrett  Park  Manor   June  1,1976             77    41  5P 

Holiday  Hills  Retirement  &  Nursing  Center, 

Inc                                               Apr.  19,1976            135     135  5P 

Medicenter  of  America  Apr.    1, 1977  168            168    5P 

Pleasant  Dale  Nursing  Home  No.  2                May  16, 1977             96    53  5P 

Pleasant  Manor  Nursing  Home  June  1, 1977            112    60  5P 

Presbyterian  Village,  Inc  June  10, 1977  160             35  35  9P 

The  Convalescent  Center  Dec.   3, 1976           200    50  6P 

Theall  Nursing  Home  Apr.    1, 1977            208    120  15P 

Harris  County: 

Blalock  Nursing  Home,  North  Aug.  1, 1976           169    (ICF)64  8P 

(111)105  F 

Christian  Home  for  the  Aged                     May  13, 1976           438    60  €P 

Golden  Age  Manor,  Bellfort,  Inc  Sept.  1,1976            200    56  8P 

Golden  Age  Manor,  Rookin,  Inc  Sept.  19, 1976            284    47  8P 

Manor  Care-Winter  Haven  June  1, 1977  149             51    8P 

San  Jacinto  Manor  Aug.   1, 1977             32    32  8P 

St.  Anthony  Center                                Nov.  10, 1976  325            137  185  F 

Bexar  County: 

Carriage  Square  Nursing  Home  May    1, 1976            143   143  5P 

Golden  Manor  Jewish  Home  for  Aged  May  10, 1977             59    59  4P 

Laurelwood  Nursing  Complex                      May    1,1977            144    42  6P 

San  Pedro  Manor  Convalescent  Center           Mar.   1,1977            108    _  56  5-10P 

Southern  Manor  Nursing  Home  No.  2  May  14, 1977            164    44  5P 

Morningside  Manor  Aug.   1, 1976            445     48  6P 

Lubbock  County. 

John  Knox  Village  of  West  Texas  Oct.    6, 1977  15             15  15  4P 

Colonial  Nursing  Home  of  Lubbock  Mar.   1, 1976            136   68 

Tarrant  County: 

Great  Southwest  Convalescent  Center  Dec.   1, 1976             82    82  5P 


1  Contracted  by  nursing  homes  for  pharmaceutical  consultant  services.  P-part  time;  F-full  time. 
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TABLE  4.— INTERMEDIATE  CARE  FACILITIES;  4  COUNTIES  IN  STATE  OF  TEXAS-MAR.  15,  1977 
(X  Indicates  nursing  home  was  found  out  of  compliance  for  that  requirement] 

Confor- 
mance 

with  Adminis- 

physicians'  Automatic    Self  tration  of 

drug  stop  adminis-      Medication  Medica- 

Name  of  home  order  •  orders        tration        review  cation 

Dallas  County: 

Garland  Manor   X      X 

Garland  Senior  Citizens  Home    X    

Irving  Manor  Nursing  Home,  Inc..   X   

Metroplex  Nursing  Center      X  X 

Community  Care  Center.. .-      

Oak  Cliff  Nursing  Center     X 

Sunshine  Manor      X  X 

Texas  Health  Care  Facilities,  Inc..    X 

Mesquite  Tree  Center,  Inc    X  X    X 

Castle  Manor  Nursing  Home   X    X  X 

South  Dallas  Nursing  Home    X       

Twin  Oaks  Nursing  Home   X 

Doctors  Nursing  Center  Foundation,  Inc     X 

Fireside  Manor  Nursing  Center       

Kenwood  Nursing  Home    X   -     

Harris  County: 

Baytown  Nursing  Home    X 

Four  Seasons  Nursing  Center,  Inc   X   

Milam  Care  Center   X  X  X  X 

St.  James  House  of  Baytown     X 

The  Eliza  Johnson  Center  for  the  Aging,  Inc  X   X    

Mercy  Nursing   X  

Buckner  Baptist  Haven    X 

Manda  Ann  Convalescent  Home,  Inc   X    

Bexar  County: 

Southside  Nursing  Home        X 

Wood  Nursing  Home   X  -    X 

Friendship  Villa  North         X 

Southeast  Nursing  Center      X 

Wright  Nursing  Home       X 

Skyview  Living  Center  of  San  Antonio  (applied      

for,  action  pending). 
Lubbock  County: 

Parkway  Manor  Nursing  Home   X   

University  Convalescent  Center   X  X  — 

Slaton  Rest  Home  X    X  X 

SNF/ICF  ICF  Form: 

Oak  Hills  Care  Center  „     X 

Golden  Age  Manor  N.  Loop   X 

Note:  Table  6  is  an  elaboration  of  the  items  determining  conditions  of  participation,  pharmaceutical  services. 

Table  5. — Texas  Intermediate  Care  Facilities — March  15, 1977 

Examples  of  Types  of  Deficien- 
cies: 

Buckner  Baptist  Haven   Emergency  drugs  are  not  maintained  under 

adequate  control. 

Manda  Ann  Convalescent  Home,    On  3  out  of  8  current  charts  examined  physi- 
Inc.  cian's  verbal  and  telephone  orders  are  not 

countersigned  by  the  physician. 
Southside  Nursing  Home   2  residents  were  observed  being  restrained 

w/o  physicians  orders.  The  restraints  being 

used  consisted  of  a  man's  tie  and  a  ladies 

dress  belt. 

Wood  Nursing  Home   Unqualified  nurse's  aide  administered  non- 

legend  medications  on  the  11  to  7  shifts 
in  12  documented  instances. 

Friendship  Villa  North   Controlled  substance  prescriptions  are  not 

kept  stored  in  their  original  containers, 
medications  are  transferred  to  countertype 
packages  by  nursing  staff  which  is  illegal 
and  forbidden. 

Southeast  Nursing  Center   3  of  10  current  medical  records  lacked  his- 

tories and  physicals. 
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Wright  Nursing  Home. 


Skyview  Living  Center  of  San 
Antonio. 

Parkway  Manor  Nursing  Home — 
Slaton  Rest  Home  


46  health  care  plans  lack  the  short-  and  long- 
term  goals  to  meet  the  problems  and  needs 
of  the  residents. 

3  of  11  active  records  do  not  include  past 
medical  and  social  history. 

Telephone  orders  from  physician  are  not 

countersigned  by  physician  wthin  72  hrs. 

Physician's  orders  for  medications  do  not 
specify  time  or  number  of  doses  to  be  given 
and  stop  order  policy  of  facility  is  not 
enforced. 
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Table  6. — Conditions  of  participation— Pharmaceutical  services. 
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Mr.  Moss.  You  may  continue. 

Ms.  Meters.  Tables  3,  4.  and  5  are  compilations  of  violations  of  drug 
regulations  in  skilled  nursing  facilities  and  intermediate  care 
facilities. 

Table  6  shows  the  conditions  of  participation  for  pharmaceutical 
services.  The  staff  examined  four  areas  of  Texas;  namely,  Houston, 
San  Antonio,  Lubbock,  and  Dallas.  The  review  included  the  annual 
State  surveys  conducted  by  the  State  to  insure  compliance  with  the 
requirements  and  standards  necessary  to  meet  accreditation  for 
nursing  homes  in  the  pharmaceutical  area. 

Overall,  it  was  found  that  approximately  33  percent  of  the  nursing 
homes  surveyed.  60  out  of  182,  were  out  of  compliance  with  at  least  a 
portion  of  the  requirements  for  pharmaceutical  services  in  nursing 
homes.  The  kinds  of  violations  found  in  the  State  surveys  may  be 
identified  by  examining  the  examples  of  deficiencies  on  tables  3,  4, 
and  5. 

The  examination  also  included  the  pharmaceutical  consultant 
arrangements  made  between  a  pharmacist  and  a  nursing  home,  includ- 
ing the  number  of  hours  spent  by  the  consultant  in  monitoring  the 
quality  of  drug  services. 

Tables  1  and  2  are  a  presentation  of  th&  contractual  arrangements 
for  the  time  spent  by  the  pharmacists  in  the  nursing  homes.  As  you 
will  note,  44  out  of  60  pharmacists  have  contracted  to  spend  6  hours 
or  less  per  month. 

Upon  detailed  review  of  more  than  a  dozen  consultant  reports,  it 
was  determined  that  there  were  violations  of  drug  standards  that 
could  adversely  affect  patients  and  could  jeopardize  their  well-being. 
Included  within  the  consultant  reports  are  examples  of  adverse  drug 
reactions,  medications  not  given,  wrong  medications  given,  and 
medications  given  without  documenting  why. 
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The  staff  uncovered  many  deficiencies  listed  by  the  consultant  phar- 
macists which  were  not  documented  by  the  Texas  Department  of 
Health  Resources  on  their  annual  surveys — even  when  the  deficiencies 
were  found  on  or  about  the  same  time  as  the  survey. 

For  example,  at  Oak  Cliff  Nursing  Home  in  Dallas  on  November 
30,  1976,  the  State  survey  team  found  that  the  deficiency  of  medica- 
tions ordered  by  the  physician  but  not  in  stock  had  been  corrected. 
However,  on  December  16,  1976,  the  nursing  home's  pharmaceutical 
consultant  identified  patients  where  new  orders  were  needed,  medica- 
tions were  ordered  but  not  in  stock,  and  physician  orders  were  not 
being  signed  and  dated. 

From  the  information  available  on  the  State  survey  instruments, 
it  is  difficult  to  evaluate  the  severity  of  the  violations  documented.  In 
order  to  gain  better  insight  into  this  problem,  the  staff,  accompanied 
by  three  registered  pharmacists,  one  in  Houston  and  two  in  Dallas, 
visited  three  nursing  homes  in  the  State  of  Texas. 

Your  next  scheduled  witness,  Gary  Bernard,  is  one  of  the  three 
pharmacists  who  accompanied  the  staff  on  such  a  visit.  He  will  describe 
the  violations  found  at  a  nursing  home  in  Houston  and  indicate  his 
professional  judgment  about  the  seriousness  of  such  violations. 

Based  upon  these  on-site  visits  and  a  review  of  the  violations  with 
the  three  pharmacists,  the  staff's  conclusion  is  inescapable  that  several 
of  the  violations  found  are  of  sufficient  severity  to  jeopardize  the 
health  and  safety  of  patients  in  the  nursing  home. 

I  shall  be  glad  to  answer  any  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Segal? 

Mr.  Segal.  I  have  no  questions. 

Mr.  Moss.  Mr.  Marks? 

Mr.  Marks.  I  have  no  questions. 

Mr.  Moss.  Mr.  Luken  ? 

Mr.  Luken.  I  have  no  questions. 

Mr.  Moss.  Mr.  Moffett? 

Mr.  Moffett.  Thank  you,  Mr.  Chairman. 

Which  agency,  State  or  Federal,  do  you  feel  should  be  referring 
cases  of  improper  pharmaceutical  practices  to  the  Justice  Depart- 
ment? 

Ms.  Meyers.  I  am  not  sure  I  am  qualified  to  say  who  should  refer  the 
actual  cases.  The  department  of  health  resources  is  the  State  survey 
agency  and  it  is  responsible  for  certification  and  licensing  of  homes. 

The  State  department  of  public  welfare,  however,  is  above  them 
and  can  accept  or  deny  any  recommendations  they  make. 

My  opinion  is  that  it  could  come  from  either  agency  in  that  both 
do  see  the  surveys  and  know  what  the  deficiencies  are. 

Mr.  Moffett.  Section  242  of  the  Social  Security  Amendments  of 
1972,  as  you  know,  makes  it  illegal  to  make  false  statements  or  repre- 
sentations of  material  facts  in  any  application  for  payment  for 
medicare  or  medicaid. 

Has  the  subcommittee  staff  actually  taken  evidence  suitable  for 
referral  to  the  J ustice  Department  for  section  242  action  ? 

Ms.  Meters.  Once  we  had  received — I  assume  you  refer  to  the 
kickback  questionnaire  ? 

Mr.  Moffett.  Yes. 
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Ms.  Meyers.  We  have  contacted  most  of  those  pharmacists  who 
returned  questionnaires  which  were  signed  and  had  legible  addresses. 
Some  have  knowledge  that  cannot  be  documented.  Those  that  have 
some  form  of  documentation  are  being  looked  into  and  we  do  intend 
to  recommend  the  appropriate  referrals,  whether  it  be  to  Justice  or 
to  the  State  agency  responsible  for  prosecution,  but  as  yet  nothing 
has  been  turned  over  because  our  investigation  is  not  complete. 

Mr.  Moffett.  To  what  extent  has  the  subcommittee  staff  studied  the 
findings  of  various  state  committees,  be  they  legislative  committees  or 
gubernatorial  or  specially-appointed  committees,  in  taking  a  look  into 
this  area  ? 

Ms.  Meyers.  We  are  certainly  aware  of  the  Connecticut  blue  ribbon 
commission,  the  Moreland  commission,  the  work  of  the  New  York  spe- 
cial prosecutor,  and  the  work  of  the  Special  Committee  on  Aging  of  the 
Senate — work  they  have  done  in  California.  Those  were  things  which 
helped  to  bring  about  our  own  investigation  into  Texas  and  New  York, 
because  it  seemed  that  the  work  being  done  was  not  broad  enough. 
We  needed  to  look  at  States  which  had  a  large  population,  a  large 
number  of  nursing  homes,  and  representative  demographic 
characteristics. 

Therefore,  we  are  certainly  aware  of  them  and  their  results. 

Mr.  Moffett.  To  what  extent  in  New  York  and  Texas  did  you  find  a 
problem  of  vendor  pharmacists  serving  as  consultants  to  nursing 
homes  ? 

Ms.  Meyers.  We  don't  have  figures  on  that  because  it  was  not  a 
question  on  the  questionnaire.  A  number  of  pharmacists  we  talked  to, 
however,  indicated  that  this  was  a  major  problem.  One  area  specifically 
talked  about  was  Long  Island,  N.  Y.  A  pharmacist  we  spoke  with  indi- 
cated there  were  numerous  nursing  homes  where  the  vendor  and  con- 
sultant were  the  same  person  and  it  led  to  a  problem  with  the  quality 
of  the  consultant's  review. 

I  have  no  actual  figures  on  that,  but  I  believe  from  what  we  have 
heard  that  it  is  to  a  certain  extent  common,  though  I  don't  know  how 
widespread. 

Mr.  Moffett.  Is  that  something  which  should  be  further  investi- 
gated in  your  view,  however? 

Ms.  Meyers.  We  believe  it  should  be.  From  the  staff's  point  of  view, 
if  the  consultant  is  reviewing  medication  that  he  himself  provides  to 
the  facility,  he  is  reviewing  utilization  which  has  a  direct  effect  on  his 
own  income.  While  he  may  be  an  extremely  honest  person  trying  to  do 
a  good  review,  subconsciously  the  influence  is  there.  We  think  that  the 
committee  should  give  a  great  deal  of  thought  to  the  idea  of  separating 
the  vendor  and  the  consultant. 

Mr.  Moffett.  To  what  extent  did  you  look  at  the  possibility  of  re- 
ducing the  problem  that  you  found  through  a  pharmaceutical  bidding 
system  of  some  kind,  or  at  least  the  requirement  in  Federal  legislation 
that  there  be  a  bidding  system  ? 

Ms.  Meyers.  There  are  certain  problems  with  that.  Right  now,  under 
medicaid,  all  homes  have  to  give  patients  freedom  of  choice  in  their 
pharmacy.  However,  there  is  nothing  to  stop  a  nursing  home  from  hav- 
ing a  contract  with  a  pharmacy  as  a  vendor  as  long  as  they  do  not 
refuse  to  let  residents  deal  with  another  pharmacy  upon  request. 
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A  number  of  the  pharmacists  we  talked  to  suggested  that  with  an 
open  competitive  bidding  system  there  would  be  not  only  much  less 
secrecy,  but  much  less  chance  that  any  arrangements  could  be  made 
under  the  table,  so  to  speak,  and  that  if  bidding  had  to  be  open,  it 
would  take  care  of  a  lot  of  the  problems  we  have  found  with  having 
the  same  person  as  the  vendor  and  consultant. 

Mr.  Moffett.  Mr.  Chairman,  I  would  just  like  to  voice  the  opinion 
that  these  hearings  are  extremely  worthwhile. 

I  know  from  experience  in  my  own  State  that  we  need  a  great  deal 
of  further  investigation  into  this  problem,  the  problem  of  pharmacists 
and  their  relationship  to  nursing  homes.  I  think  this  is  a  very  good 
beginning. 

I  yield  the  balance  of  my  time. 

Mr.  Moss.  Mr.  Wunder? 

Mr.  Wunder.  Thank  you,  Mr.  Chairman. 

Miss  Meyers,  on  page  2  of  your  statement  you  refer  to  the  fact  that 
44  out  of  60  pharmacists  that  you  looked  at  spent  6  hours  or  less  per 
month  in  review. 

In  the  regulations  governing  this,  Section  405.1127 (a),  it  states  as 
follows : 

The  pharmacist  devotes  a  sufficient  number  of  hours  based  upon  the  needs  of 
the  facility  during  regularly  scheduled  visits  to  carry  out  these  responsibilities. 

I  take  it  your  position  is  that  the  pharmacists  are  spending  too  little 
time  in  review.  Would  that  be  a  fair  statement  ? 

Ms.  Meyers.  I  am  not  a  pharmacist,  but  from  the  information  we 
have  looked  at,  6  hours  for  a  100-bed  facility  or  a  200-bed  facility  is 
an  insufficient  length  of  time  to  do  a  complete  review. 

Mr.  Wunder.  In  Texas  are  the  State  regulations  any  more  specific 
with  respect  to  time  than  the  Federal  regulations  ? 

Ms.  Meyers.  Yes,  they  are.  For  a  skilled  nursing  facility,  I  believe 
a  pharmacist  must  spend  4  hours  per  month.  For  a  level  III  inter- 
mediate care  facility,  it  is  3  hours. 

Mr.  Wunder.  If  6  is  too  little  for  a  given  nursing  home,  how  can 
we  set  a  standard  that  would  establish  the  proper  amount  of  time? 
Has  the  staff  thought  about  that  ? 

Ms.  Meyers.  Yes,  we  have.  The  American  Pharmaceutical  Associ- 
tion  and  the  Texas  Pharmaceutical  Association  will  speak  to  that,  I 
believe. 

A  review  has  to  include  a  complete  chart  review,  the  current  physi- 
cian orders,  and  a  report  to  the  pharmaceutical  services  committee. 
Four  hours  a  month  for  a  100-bed  facility  allows  only  2%  minutes 

to  review  each  chart,  plus  all  the  other  duties  the  pharmacist  has  to 
perform. 

The  Pharmaceutical  Association  will  be  able  to  tell  you,  at  least 
give  you  an  idea,  of  what  they  feel  is  the  proper  amount  of  time  a 
consultant  pharmacist  should  spend. 

I  really  can't  do  that. 

Mr.  Wunder.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Moss.  Mr.  Santini  ? 

Mr.  Santini.  I  have  no  questions,  Mr.  Chairman. 
Mr.  Moss.  Mr.  Lemov? 

Mr.  Lemov.  I  have  no  questions,  Mr.  Chairman. 


15 


Mr.  Moss.  Thank  you  very  much. 

Our  next  witness  will  be  Mr.  Gary  Bernard  of  the  Texas  Depart- 
ment of  Health  Resources. 
Will  you  be  sworn,  please? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
this  committee  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God  ? 

Mr.  Bernard.  I  do. 

Mr.  Moss.  Will  you  identify  yourself  to  the  reporter  ? 

TESTIMONY  OF  GARY  BERNARD,  R.Ph.,  TEXAS  DEPARTMENT  OE 
HEALTH  RESOURCES 

Mr.  Bernard.  Gary  Bernard,  Texas  Department  of  Health 
Resources. 

On  February  28,  1977, 1  was  invited  by  the  staff  of  this  subcommit- 
tee to  visit  Milam  Care  Center,  ICF  III,  Houston,  Tex.,  to  assess 
pharmacy  service. 

In  Milam  Care  Center  the  pharmacist's  contract  and  consultant 
reports  were  examined.  We  questioned  staff  at  station  III  nurses  sta- 
tion and  looked  at  selected  portions  in  the  medical  records  and  medica- 
tion room. 

The  following  problems  were  noted : 

One:  A  bulk  manufacturer's  bottle  of  Parke-Davis  ascorbic  acid 
tablets,  250  milligrams,  was  found  to  contain  only  Lilly  brand  of 
ascorbic  acid,  250  milligrams. 

Two :  Keflex  capsule,  500  milligrams,  was  not  administered  to  one 
patient  according  to  physician's  orders  by  virtue  of  erroneous  chart- 
ing of  such  administration.  Physician's  orders  read :  "One  capsule  four 
times  daily."  The  medication  administration  record  reflected  from  one 
time  daily  to  four  times  daily. 

Three :  Records  of  three  patients  reflected  that  controlled  substances 
ordered  on  an  as-needed  basis  were  given  routinely.  There  was  no  indi- 
cation in  the  nurses'  notes  as  to  what  medication  was  given,  why  it 
was  given,  and  the  effect  of  this  medication  on  the  patient. 

Four :  There  was  documentation  that  Lomotil,  2.5  milligrams,  tablets 
were  borrowed  from  one  patient  and  administered  to  another.  Since 
there  is  a  problem  in  this  facility  with  obtaining  signatures  on  tele- 
phone orders  by  physicians,  it  was  difficult  to  determine  if  there  were 
valid  orders  for  this  dose. 

Five:  There  was  not  adequate  staff  on  station  III.  Two  nurses  aides 
and  a  medication  aide  were  staffing  this  floor  of  33  patients.  Fifteen  of 
these  33  patients  were  incontinent ;  many  required  help  in  eating. 

Six :  Controlled  substances  were  not  managed  according  to  facility 
procedures. 

Seven:  No  handwashing  procedures  by  medication  aide  were 
observed. 

Staff  of  station  III  expressed  a  concern  for  the  comfort  and  safety 
of  the  residents.  Dietary  service  along  with  inadequate  staff  to  meet 
the  residents'  needs  were  the  most  common  allegations  and  complaints. 
Neither  the  staff  of  this  subcommittee  nor  I  observed  housekeeping 
personnel  on  either  floor  of  this  facility  during  our  visit,  from  4:00 
p.m.  to  6 :15  p.m. 
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The  staff  of  this  subcommittee  and  I  toured  the  first  floor  of  this 
two-floor  facility.  The  LVN  in  charge  on  this  floor  along  with  two 
nurses  aides  made  several  allegations  about  patient  care  rendered 
on  this  floor  of  the  facility.  At  this  time  the  following  problems  were 
noted : 

One:  Nurses  aides  admitted  performing  catheter  irrigations  and 
decubitus  treatments. 

Two:  A  nurses  aide  asked  us  to  observe  a  patient  who,  when  ob- 
served, was  lying  in  her  bed  in  urine  and  feces.  The  patient  had  two 
large  decubiti  on  her  right  hip.  This  patient  had  no  current  orders 
for  treatment  of  these  lesions ;  yet  staff  was  applying  powders,  oint- 
ments, and  medicated  gauze  to  these  lesions. 

Three :  Nurses  aides  complained  of  rats,  roaches,  colored-sweetened 
water  for  juice,  inadequate  staff,  and  inability  to  obtain  necessary 
equipment.  None  of  these  allegations  were  verified. 

Four :  A  subcommittee  staff  member  and  I  observed  the  houseclean- 
ing  cart  to  contain  only  a  mop  and  a  bucket  of  dirty  water. 

Five :  Meat  was  defrosting  at  room  temperature  in  the  kitchen. 

Six :  An  LVN  downstairs  alleged  that  the  milk  was  powdered,  but 
we  could  not  verify  this. 

Seven:  Medications  in  medication  cups  were  left  on  the  table  for 
patients  to  take  after  or  during  dinner.  The  person  administering 
medication  did  not  verify  that  the  patient  took  the  medication. 

Based  on  observations  and  interviews  conducted  by  this  subcom- 
mittee staff  and  myself  during  our  visit  at  Milam  Care  Center,  I  am 
o,f  the  opinion  that  pharmaceutical  service  provided  is  not  adequate 
to  meet  the  patient's  needs.  It  must  be  stressed  that  evaluation  of 
pharmaceutical  services  must  be  based  on  a  total  evaluation  of  other 
disciplines  and  services  provided.  It  is  important  that  an  organized, 
sound  program  of  activity  be  developed  and  utilized  in  a  facility  to 
ensure  not  only  that  patients  receive  the  best  care  and  protection  pos- 
sible, but  also  that  medications  are  understood  and  used  properly  by 
all  disciplines  concerned. 

Nursing  must  accurately  document  services  provided  in  the  medi- 
cal record  in  order  for  the  physician  to  acquire  an  accurate  picture 
of  a  patient's  condition  and  response  to  various  therapies,  including 
drug  therapy. 

Diets  must  be  served  according  to  physician's  orders  and  accurately 
documented  in  patient's  medical  record. 

In  my  opinion,  if  these  services  are  inadequately  provided,  then 
pharmaceutical  service  cannot  be  adequately  provided  from  a  total 
health  care  team  approach.  The  consultant  pharmacist  for  this  facility 
has  provided  consultation  and  in-service  to  staff  concerning  the  need 
to  upgrade  pharmacy  service.  His  reports  to  the  administrator  and 
director  of  nursing  services  reflect  numerous  problems  in  pharmacy 
service  from  a  multiple  discipline  approach.  These  consultant  reports 
point  out  problems  which  either  never  get  corrected  or  identical  prob- 
lems occur  each  month. 

I  feel  that  administrative  staff,  including  the  administrator  and 
director  of  nursing  service,  do  not  utilize  these  reports  to  define  prob- 
lem areas  in  pharmacy  service. 

During  this  investigation,  the  staff  of  this  subcommittee  asked  me 
to  compare  Milam  Care  Center  to  another  home  in  my  area,  Powell's 
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Nursing  Home,  Aldine,  because  Powell's  Nursing  Home  has  been  in 
and  out  of  compliance  with  pharmacy  standards  for  2  years.  Both 
.facilities  are  contracted  to  the  same  consultant  pharmacist  and  in 
both  facilities  there  is,  in  my  opinion,  a  lack  of  follow-up  action  taken 
by  administration  on  pharmacist  consultant  reports.  A  common  prob- 
lem exists  for  both  facilities  which,  in  my  opinion,  contributes  to 
mismanagement  of  drugs. 

Harris  County  hospitals  and  clinics  and  Veterans'  Administration 
hospital  consistently  create  problems  for  these  facilities.  Both  Powell's 
and  Milam  have  a  greater  census  of  these  welfare  recipients  than  most 
facilities;  thus  the  problems  are  magnified.  The  following  are  most 
common  problems  contributed : 

One:  Labeling  of  medications  is  consistently  not  in  compliance 
with  Federal,  State,  and  local  laws. 

Two:  Patients  often  miss  up  to  one  month  of  medication  because 
the  pharmacy  does  not  send  the  medication  at  all. 

Three :  Milam  Care  Center  and  Powell's  Nursing  Home  are  accept- 
ing these  mislabeled  and  often  unlabeled  legend  and  nonlegend  med- 
ications. Management  of  these  medications  becomes  a  problem  even 
for  a  pharmacist.  One  of  these  facilities  has  been  contacted  by  De- 
partment of  Public  "Welfare  and  nursing  homes  concerning  these 
issues.  Yet  no  change  has  been  apparent. 

Four:  Physician's  orders  are  often  different  for  the  same  patient 
who  has  been  to  the  hospital  or  clinic  up  to  eight  times  a  month. 
Acquiring  and  maintaining  medication  based  on  as  many  as  eight  sets 
of  physicians'  orders  has  become  a  problem  to  the  facilities  involved. 

I  do  not  feel  that  the  problems  of  Milam  Care  Center  nor  Powell's 
Nursing  Home  are  unique,  except  those  contributed  by  Harris  County 
hospitals  and  clinics  and  Veterans'  Administration.  Problems  con- 
tinue to  exist  in  pharmacy  service  throughout  the  facilities  I  survey. 

In  many  cases  the  consultant  pharmacist  defines  problem  areas  for 
these  facilities,  but  these  recommendations  become  just  another  docu- 
ment. Administration  does  not  consistently  follow  up  on  these 
recommendations. 

It  is  my  opinion  that  the  document  is  maintained  by  the  facility 
mainly  because  the  document  is  required  for  certification  in  the  medi- 
care or  medicaid  programs,  rather  than  a  working  tool  for  the  facility 
to  provide  better  pharmacy  service. 

Mr.  Moss.  Mr.  Segal? 

Mr.  Segal.  Mr.  Bernard,  you  mentioned  on  your  February  28,  1977 
visit  that  Parke-Davis  tablets  were  found  in  a  Lilly  bottle.  Is  that  the 
first  time  

Mr.  Bernard.  That  is  incorrect.  It  was  Lilly  tablets  found  in  a 
Parke-Davis  bottle. 

Mr.  Segal.  Excuse  me.  It  is  the  reverse. 

Is  that  the  first  time  that  you  found  that  situation  to  exist? 
Mr.  Berxard.  No,  sir. 

Mr.  Segal.  Was  this  a  noted  deficiency  before? 

Mr.  Berxard.  I  conducted  an  inspection  at  approximately  the  be- 
fifinninof  of  the  month  of  February.  This  exact  problem  existed,  which 
in  fact  was  corrected  at  the  time  I  was  in  the  facility  on  the  survey, 
but  it  did  recur  during  our  visit. 
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Mr.  Sfgal.  Is  that  a  potential  problem,  to  find  one  kind  of  brand 
tablet  in  another  bottle  ? 
Mr.  Bernard.  Yes. 
Mr.  Segal.  Could  you  explain  why  % 

Mr.  Bernard.  If  the  medication  is  labeled,  for  example,  if  it  is 
labeled  "aspirin,"  you  have  to  expect  that  that  is  what  is  in  that  bot- 
tle. That  is  what  the  nurse  is  giving  according  to  physician's  orders. 

The  problem  exists  that  we  could  not  determine  where  Lilly  brand 
came  from  in  the  facility. 

Mr.  Segal.  So  you  would  consider  that  a  serious  problem. 

Mr.  Bernard.  Yes,  I  do. 

Mr.  Segal.  Further  in  the  investigation  that  day,  you  found  one 
patient  was  receiving  Keflex  but  not  according  to  his  physician's 
orders.  Is  this  a  violation  of  survey  requirements? 

Mr.  Bernard.  That  a  medication  is  not  given  according  to  phy- 
sician's orders  ? 

Mr.  Segal.  Yes. 

Mr.  Bernard.  Right. 

Mr.  Segal.  What  is  Keflex  used  for? 

Mr.  Bernard.  It  is  a  broad  spectrum  antibiotic. 

Mr.  Segal.  What  would  be  the  situation  if  it  was  not  given  in  rela- 
tion to  a  phj^sician's  orders?  Is  that  serious?  What  are  the  potential 
consequences  ? 

Mr.  Bernard.  I  can  relate  it  to  this  case  from  my  memory.  I  think 
that  the  patient  would  have  been  catheterized.  This  is  what  it  was  for, 
urinary  tract  infection.  If,  in  fact,  medications  are  not  given,  the 
patient  would  maintain  an  infection.  If  it  is  not  monitored,  it  could  be 
detrimental  to  the  patients'  health. 

Mr.  Segal.  Keflex  is  an  antibiotic;  is  that  correct? 

Mr.  Bernard.  Yes. 

Mr.  Segal.  What  happened  here  was  that  a  patient  was  not  given 
an  antibiotic. 

Mr.  Bernard.  I  could  not  determine  that  from  the  medical  record. 
Mr.  Segal.  What  could  you  determine  ? 

Mr.  Bernard.  I  think  at  the  time  we  were  on  this  investigation  we 
counted  the  capsules.  By  virtue  of  the  fact  it  was  not  labelled  properly, 
we  could  not  determine  how  many  were  dispensed  by  the  pharmacy. 
We  could  only  estimate  that  two  to  four  doses  of  medication  were  not 
given,  whereas  the  medical  record  reflected  anywhere  from  one  time 
a  day  to  four  times  a  day. 

Mr.  Segal.  So  you  counted  the  capsules  and  found  there  were  more 
capsules  there  than  should  have  been  there  if  they  were  given  in  con- 
formance with  the  doctor's  orders.  Is  that  right? 

Mr.  Bernard.  Yes. 

Mr.  Segal.  Would  this  be  a  violation,  a  survey  violation,  which 
could  serve  to  jeopardize  the  well-being,  health,  and  safety  of  the 
patient  ? 

Mr.  Bernard.  Yes. 

Mr.  Segal.  You  also  found  there  were  three  patients  where  con- 
trolled drugs  were  given  routinely,  even  though  the  doctor's  orders 
were  that  these  drugs  be  given  when  required. 

Are  controlled  drugs  narcotic? 
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Mr.  Bernard.  A  narcotic  is  a  controlled  substance. 
Mr.  Segal.  Do  the  regulations  require  that  a  nurse  indicate  why 
these  controlled  drugs  are  given  when  they  are  given? 
Mr.  Berxard.  I  am  sorry. 

Mr.  Segal.  Do  the  regulations  require  that  a  nurse,  or  the  person 
giving  this  medication,  document  why  the  medication  is  given? 

Mr.  Berxard.  Yes,  not  only  the  standards  for  participation,  but  also 
the  Nurse  Practice  Act. 

Mr.  Segal.  So  when  you  found  three  patients  where  medications 
were  not  documented,  would  this  be  a  violation  of  the  survey  require- 
ments ? 

Mr.  Berxard.  Yes. 

Mr.  Segal.  Would  you  say  that  in  the  case  of  the  three  patients  that 
their  health  and  safety  were  being  jeopardized? 
Mr.  Berxard.  Yes,  I  think  so. 

Mr.  Segal.  You  also  indicate,  Mr.  Bernard,  that  15  of  33  patients 
on  one  floor  were  incontinent.  What  does  this  mean? 

Mr.  Berxard.  It  means  the  inability  to  retain  urine  and  feces. 

Mr.  Segal.  Do  they  need  a  special  kind  of  care  by  someone  licensed 
and  able  to  perform  this  kind  of  care? 

Mr.  Berxard.  Yes. 

Mr.  Segal.  Do  you  know  whether  this  was  being  done  for  these 
patients  ? 

Mr.  Berxard.  I  can  only  say — and  I  am  not  qualified  to  give  a 
nursing  judgment  in  this  case — but  I  can  tell  you  that  while  at  the 
facility  we  did  see.  and  I  have  observed,  catheters  in  patients  for  2 
years.  I  can  only  say  that  there  were  problems  there  with  maintaining 
proper  use  of  the  catheter  and  catheter  bags. 

Mr.  Segal.  You  found  that  the  staff  on  this  floor  was  inadequate : 
is  that  correct  ? 

Mr.  Bernard.  Yes.  There  was  no  licensed  nurse. 

Mr.  Segal.  So.  not  having  adequate  staff,  in  this  case  a  licensed 
nurse,  to  perform  these  catheterizations  could  be  a  serious  violation. 
Mr.  Berxard.  Very  serious,  yes. 

Mr.  Segal.  Would  you  say  that  this  would  adversely  affect  the 
health  of  these  15  patients? 
Mr.  Berxard.  Yes,  sir. 

Mr.  Segal.  You  also  found,  Mr.  Bernard,  that  controlled  substances 
did  not  meet  proper  procedures.  Is  this  also  a  violation  of  the  com- 
pliance standards? 

Mr.  Berxard.  The  standards  for  participation  state  that  controlled 
substances  will  be  verifiable  by  actual  count.  There  is  no  actual  state- 
ment as  to  how  often  the  medication  must  be  counted  or  inventoried. 
However,  in  this  particular  facility  schedule  2  substances  must  be 
counted  every  8  hours  and  all  other  classes  of  medication  once  a  week. 
This  is  not  being  done. 

Mr.  Segal.  So  does  this  mean  that  there  were  controlled  drugs  and 
narcotics  unaccounted  for  ? 

Mr.  Berxard.  All  I  can  say  is  that  there  was  not  documentation. 
We  did  not  count  or  take  any  inventories  while  we  were  in  the  facility. 

Mr.  Segal.  Have  you  found  in  any  previous  visits  to  Milam  that 
controlled  drugs  were  ever  in  violation  of  the  requirements  that  they 
be  locked  and  secured  ? 
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Mr.  Bernard.  Yes. 

Mr.  Segal.  Could  you  describe  any  other  times  you  found  this  type 
of  violation  ? 

Mr.  Bernard.  The  violation  was  at  the  time  that  the  facility  was 
maintaining  a  unit,  a  portable  cart  system  where  they  maintained  all 
controlled  and  noncontrolled  drugs. 

During  the  survey,  supposedly  to  prove  a  point,  we  did  roll  the 
medication  cart  out  to  the  street  and  we  asked  the  nurse  where  the 
medications  were.  She  said  they  were  at  her  station.  In  fact,  they  were 
on  the  street. 

Mr.  Segal.  In  other  words,  controlled  drugs  have  to  be  locked  and 
secured  somewhere  ? 
Mr.  Bernard.  Yes. 

Mr.  Segal.  And  in  this  facility  the  drugs  were  on  a  portable  cart 
that  could  be  wheeled  around  any  place  ? 

Mr.  Bernard.  Yes.  Approval  was  only  given  to  this  facility  if  the 
carts  were  chained  or  locked  in  some  fashion  so  they  could  not  be  moved 
from  the  station,  which  they  were  not.  This  is  why  we  used  this  to 
prove  the  point. 

Mr.  Segal.  Would  you  consider  this  a  serious  violation  ? 

Mr.  Bernard.  Yes. 

Mr.  Sfgal.  Do  you  think  this  jeopardizes  the  health  and  safety  of 
the  patients  in  that  facility  ? 
Mr.  Bernard.  I  think  so,  yes. 

Mr.  Segal.  Mr.  Bernard,  you  described  one  patient  with  two  large 
bed  sores  lying  in  her  bed  in  urine  and  feces. 
Do  you  recall  the  nurse's  notes  on  this  patient  ? 

Mr.  Bernard.  There  was  one— this  would  be  from  memory — one 
telephone  order.  On  February  6, 1977,  a  physician  ordered  tetracycline 
capsules  to  be  given  to  the  patient  and  asked  to  be  called  to  remind 
him  of  the  decubitus. 

When  I  looked  in  the  medical  record,  nothing  had  been  documented 
as  given. 

I  asked  why.  The  nurse  told  me  that  the  patient  refused  the  medica- 
tion. This  was  22  days  later  and  still  nothing  had  been  done. 

Mr.  Segal.  So  in  this  case  the  physician's  orders  had  expired.  He 
had  left  notes  to  have  somebody  call  him  to  remind  him  to  renew 
medication,  and  this  was  not  done  ? 

Mr.  Bernard.  All  I  can  say  is  that  the  medications  were  not  given 
because  the  patient  refused  them,  and  the  physician  was  not  contacted 
to  let  him  know  about  the  patient. 

Mr.  Segal.  Do  you  consider  this  a  serious  situation  ? 

Mr.  Bernard.  Yes,  I  do. 

Mr.  Segal.  Do  you  consider  the  health  and  safety  of  this  patient 
jeopardized? 

Mr.  Bernard.  Definitely. 

Mr.  Segal.  You  indicate  that  pharmaceutical  consultants  identify 
problems  in  the  nursing  homes  concerning  medications  and  narcotics. 
Did  this  include  a  problem  when  there  were  more  tablets  in  a  bottle 
than  were  ordered  ?  In  this  case  there  were  tablets  in  a  bottle  in  Feb- 
ruary of  1977,  more  on  that  date  than  there  were  ordered,  namely, 
during  October  of  1976? 

Mr.  Bernard.  I  am  sorry.  You  will  have  to  repeat  the  question. 
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Mr.  Segal.  In  reviewing  the  medication  problems  that  you  uncov- 
ered, did  you  find  one  case  where  there  were  medications  ordered 
October  of  1976,  and  on  the  visit  in  February  of  1977  there  were  more 
tablets  in  the  bottle  at  that  time  ? 

Mr.  Bernard.  I  remember  the  problem  now.  It  was  phenobarbital. 

Mr.  Segal.  So  the  answer  is  affirmative,  that  you  found  more  tablets 
in  the  bottle  in  February  than  were  ordered  the  previous  October? 

Mr.  Bernard.  In  fact,  I  think  in  October  there  were  81  taMets  and 
during  our  investigation  it  was  88  and  a  half.  That  is  just  from  mem- 
ory. I  am  not  sure. 

Mr.  Segal.  Did  you  also  find  violations  of  control  sheets  and  viola- 
tions on  no  controi  sheets  being  available  on  such  drugs  as  Valium? 

Mr.  Bernard.  Yes. 

Mr.  Segal.  Could  you  indicate  how  serious  you  think  this  violation 
is? 

Mr.  Bernard.  If  there  is  no  recordkeeping,  No.  1.  Who  is  to  say 
where  the  medication  goes  or  what  is  done  when  it  gets  to  the  facility  ? 

Mr.  Segal.  What  does  this  mean  in  terms  of  patients  getting  ade- 
quate care  ? 

Mr.  Bernard.  Oftentimes  with  this  inadequate  documentation  the 
medication  can  be  overlooked  and  the  patient  not  receive  it. 

Mr.  Segal.  Were  the  violations  you  found  on  this  visit  on  Febru- 
ary 28,  1977,  the  same  types  of  violations  you  found  during  the  previ- 
ous inspection  of  this  facility  ? 

Mr.  Bernard.  Basically,  yes. 

Mr.  Segal.  At  that  time  did  you  document  to  your  superiors  these 
violations  ? 

Mr.  Bernard.  Yes,  I  did. 

Mr.  Segal.  Mr.  Chairman,  might  I  ask  that  a  memorandum  of 
February  3,  1977,  a  report  from  Mr.  Bernard  to  other  State  health 
officials,  be  placed  in  the  record  at  this  time  ? 

Mr.  Moss.  It  will  be  placed  in  the  record  at  this  point. 

[The  memorandum  referred  to  follows :] 
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Texas  Department  of  Health  Resources 

AUSTIN  TEXAS 
INTER-OFFICE 

Gary  Bernard,  R.Ph.  -  ATTN:  FRED  A.  RABY,  CERTIFICATION  OFFICER 

Margaret  W.  Hall,  RFS  ^      Howard  C.  Allen,  Director 

FR0M  N&CII  Pr-ogidm  PIIR  8 


SUBJECT 


MILAM  CARE  CENTER,  Houston,  TX  1   -EA^^^&^SX^^ 


a.  Date  of  Visit:  1-31-77,2-1-3-77 

b.  Reasons  of  Visit:  Resurvey  for  contract,  routine  inspection 

c.  Personnel  Conducting  Visit:  Margaret  W.  Hall,  HFS  yX     "  ,/£ 

Gary  Bernard,  R.Ph.  \£/S*..  ,.r<v/ 

d.  Persons  Contacted  During  Visit :Anne  Pur jet,  Administrator 

Elsie  Hotalen,  RN-Asst.  Administrator 

Iris  Ramey,  LVN-Director  of  Nursing 

Mary  Louise  Jones,  Dietetic  Service  Supervisor 

e.  Classification  of  Facility:  ICF  HI 

f.  Bed  Capacity:  159 

g.  Census:  129 


II.  INTRODUCTION 


This  was  a  full  survey,  Title  VI  and  l86l(j)(l)  determination  and  a  routine  licensure 
inspection. 


EI.  DEFICIENCIES 
See  2567 


IV.  PROBLEMS 

A  great  number  of  problems  (and  deficiencies)  arise  from  the  age  and  condition 
of ^the  kitchen.    The  kitchen  is  part  of  the  original  building  and  was  built  to  serve 
69  residents.    When  the  2nd  story  was  added  and  the  number  of  beds  increased  to  159j 
the  kitchen  was  not  enlarged.    The  small  work  area  available  makes  sanitation  very 
difficult.    It  also  makes  fast  and  efficient  meal  service  nearly  impossible. 


The  former  RN-Director  of  Nursing  has  become  one  of  the  administrators.    There  are 
several  advantages  to  having  an  RN  available  but  it  causes  some  problems  also. 
Ms.  Hotalen  does  not  see  the  value  of  overall  care  plans  and  would  prefer  to  maintain 
the  old  nursing  care  plans.    This  lack  of  enthusiasm  is  reflected  in  the  generally 
poor  quality  of  the  care  plans.    The  plans  do  not  seem  to  be  produced  by  a 
cooperative  staff  effort;  and  I  believe  the  patient  care  also  suffers. 


V.  RECOMMENDATIONS 


I  would  strongly  urge  consultation  and  monitoring  by  a  nutritionist  and  a  nurse 
surveyor  from  this  office.    It  would  be  especially  useful  if  they  could  visit  before 
the  post-certification  survey. 


SIGNED 
DATE- 


FORM  NO.  AG-2- 
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VI .  SUM-iAHY 


The  staff  is  generally  courteous  and  cooperative.    Ms.  Pur jet  seems  well 
acquainted  with  the  survey  process  and  willing  to  work  on  the  problems. 
We  recommend  a  12  month  provider  contract  with  the  appropriate  cancellation 
clause. 


MH/GB:bjs 


Signed  fUjWyl^  u>j  Mfl  $£ 


Date  /    .  2-3-77 
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Texas  Department  of  Health  Resources 

AUSTIN  TEXAS 
INTER-OFFICE 


ATTN:  FRED  A.  RABY,  CERTIMCAT1_„ 
FRnM     Gary  Bernard>  R-Ph-  Tn    Howard  C.  Allen,  Dire^or   Ntirsh*     ^  'd] 

FR0M    item  program  PHK  8   T0   —  

,UPjfrT    '  mLm  CARE  CENTER,  Houston,  TX   -Vk---I^ffi^COlgte 

I.  IDENTIFICATION 

a.  Date  of  Visit:  2/1-3/77 

b.  Reasons  for  Visit:  Resurvey  and  routine  licensure  inspection 

c.  Personnel  Conducting  Visit:  Margaret  Hall,  HFS 

Gary  Bernard,  R.Ph. 

d.  Persons  Contacted  During  Visit:  Ms.  Pur jet,  Administrator 

Ms.  Elsie.  Holalen,  RN-Consultant 
Ms.  Iris  Ramey,  RN-Director  of  Nursing 
Charles  Novosad,  R.Ph. ,  Pharmacy  Consultant 
C.B.  Watson,  Chief  Sanitarian,  City  of  Houston 

e.  Classification  of  Facility:  ICF  III-/ 

f.  Bed  Capacity:  159 

g.  Census:  129 


II.  INTRODUCTION 


My  itinerary  scheduled  me  for  one  day  at  Milam  Care  Center.  Due  to  problems  noted 
I  extended  this  visit  to  three  days. 


III.  DEFICIENCIES 


See  2567  of  this  survey. 


IV.  PROBLEMS 


(1)  All  three  medication  rooms  were  extremely  dirty. 

(2)  Temperature  in  medication  room  I  was  85°F  on  2-2-77.  ' 

(3)  Non-legend  and  legend  drugs  in  Station  III  were  severely  admixed. 
Examples : 

(a)  2  manufacturers  bottles  bearing  labels  of  Ascriptin-AD-only  one  bottle  contained 
Ascriptin-AD-the  other  contained  unidentifiable  medications. 

(b)  A  bottle  of  (Wollins ) -Ferrous  Sulfate-Long  Acting  Capsules -contained    a  tablet 
.  of  another  medication. 

(c)  A  bottle  of  (Wcllins)  Acetaminophen  5  gr.  contained  some  Tylenol  (McNeil)  5  gr. 

(d)  A  bottle  of  (Parke -Davis )  Ascorbic  Acid  tablets  250  mg.  contained  3  different 

.   .  tablets -2  of .the  other  types  identified  were  Cevalin- (Lilly )  250  mg.  and  500  mg. 
Ascorbic  Acid  tablets. 

(e)  Rx#  132050  from  MD  Anderson  Hospital  labelled  as  Digoxin  0.25  contained  1  (one) 
.   .  Bourroughs -Wellcome  tablet  of  Lanoxin  (Digoxin)  0.25  mg.  the  balance  of  the 

prescription  was  (Westward)  Digoxin  0.25  mg. 

(f)  A  15cc  spray  bottle  of  Afrin  contained  alcohol  (isopropyl). 

(U)  A  bottle  of  Nitrostat  O.k  mg  was  stored  with  the  non-legend  drugs  on. Station  III. 

(5)  Ointment  tubes  in  Station  III.  were  filthy,  lacked  tops,  some  unlabelled. 

(6)  Clinitest  tablets  and  acetest  tablets  stored  with  eye  drops  on  Station  III. 

(7)  Medication  administration  trays  are  dirty  and  stained  in  all  medication  rooms. 

(8)  Niacin  50  mg.  by  Parke -Davis  on  Station  I  was  expired  November  1975  (Lot  #  KL  183 
stock  25-771-11). 

SIGNED  


DATE 


FORM  NO.  AG-2- 
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IV.    PROBLEMS  (Cont'd) 

(9)  Medications  are  mechanically  altered  without  approval  from  the  attending 
physician. 

(10)  Clinitest  and  Acetest  is  being  done  in  the  clean  utility  room  on  Station  III. 

(11)  Vital  signs  and  special  treatments  and  procedures  are  not  consistently  done. 

(12)  Not  all  drugs  are  available  for  administration  (ie)  Tedral  (plain-non-legend) 
Iberet  500. 

(13)  Three  clinical  records  had  no  medication  administration  records  for  February  1977. 
(lh)  No  hand  washing  facilities  in  Station  H  drug  room  (ie)  no  soap  nor  hand  towels. 
(15)  There  is  no  working  system  for  ordering  and  recieving  medications  to  ensure 

patients  drug  therapy  is  consistently  maintained  without  interruption  of  regime. 

V.    SUMMARY  AND  RECOMMENDATIONS 

We  recommended  a  12  month  provider  contract  with  the  appropriate  cancellation  clause. 
GB:bjs 
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Mr.  Segal.  Could  you  briefly  indicate,  Mr.  Bernard,  why  the  prob- 
lems that  you  describe  were  not  as  severe  as  those  you  found  in  another 
nursing  home,  Powell's  Nursing  Home,  Aldine  ? 

Mr.  Bernard.  Would  you  like  to  repeat  that,  please? 

Mr.  Segal  You  indicated  in  your  testimony  that  the  problems  you 
found  at  this  nursing  home  were  not  as  severe  as  those  you  found  in 
another  nursing  home,  namely,  Powell. 

Mr.  Bernard.  I  don't  think  that  was  in  the  testimony. 

Mr.  Segal.  You  also  visited,  in  addition  to  Milam,  a  nursing  home 
as  part  of  your  inspection  duties  named  Powell's  Nursing  Home  in 
Aldine? 

Mr.  Bernard.  Yes,  I  have. 

Mr.  Segal.  And  you  found  that  this  nursing  home  has  been  in  and 
out  of  compliance  with  pharmacy  standards  for  more  than  2  years  ? 
Mr.  Bernard.  Yes,  sir. 

Mr.  Segal.  And  this  facility  has  problems  along  the  lines  of  prob- 
lems that  you  found  at  Milam  ? 

Mr.  Bernard.  Yes.  I  think  those  are  indicated  in  the  testimony. 

Mr.  Segal.  Could  you  describe  some  of  the  problems  you  found  at 
Powell's? 

Mr.  Bernard.  I  would  have  to  say  that  Powell's,  the  deficiencies  and 
problems  at  Powell's,  are  of  a  much  greater  magnitude  than  at  Milam 
Care  Center  overall.  If  we  are  talking  about  a  total  approach,  it  is 
difficult  to  state  from  memory  all  the  deficiencies.  I  can  only  say  that 
at  one  time  almost  every  pharmacy  deficiency  was  stated  on  Powell's 
Nursing  Home,  Aldine. 

Mr.  Segal.  In  this  nursing  home,  of  the  pharmaceutical  services 
that  you  have  to  check  off  as  a  pharmacist  surveyor,  approximately 
how  many  categories  were  found  out  of  compliance  ? 

Mr.  Bernard.  At  Powell's,  Aldine  ? 

Mr.  Segal.  At  Powell's. 

Mr.  Bernard.  During  my  inspection  and  to  my  knowledge  every 
pharmacy  deficiency  was  written. 

Mr.  Segal.  One  hundred  percent  of  the  categories  that  you  have  ? 

Mr.  Bernard.  I  would  say  between  95  percent  to  100  percent.  I  can- 
not remember  specifically. 

Mr.  Segal.  Was  this  characteristic  of  other  areas  which  had  to  be 
judged  for  care  ?  For  example,  how  were  the  dietary  violations  ?  Were 
dietary  violations  found  ? 

Mr.  Bernard.  Yes,  of  the  same  magnitude. 

Mr.  Segal.  Were  nursing  violations  found  ? 

Mr.  Bernard.  Yes,  of  the  same  magnitude. 

Mr.  Segal.  Could  you  indicate  the  character  of  the  nursing  viola- 
tions you  found  ? 

Mr.  Bernard.  No,  I  don't  think  I  can  answer  that. 

Mr.  Segal.  If  we  try  to  summarize  some  of  the  violations  you  found 
at  both  of  these  facilities,  you  have  determined  that  these  facilities 
are  not  in  full  compliance  with  the  standards,  both  Federal  and  State ; 
is  that  correct? 

Mr.  Bernard.  That  is  correct. 

Mr.  Segal.  Would  you  say  that  the  violations  you  found  in  summary 
serve  to  jeopardize  the  health  and  safety  of  some  of  the  patients  in 
these  facilities  ? 
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Mr.  Bernard.  Which  facilities  ? 

Mr.  Segal.  We  are  talking  specifically  about  Milam  and  Powell's. 
Mr.  Bernard.  Yes. 

Mr.  Segal.  Have  you  passed  on  our  assessment  of  these  deficiencies 
to  your  superiors  in  the  Houston  office  ? 
Mr.  Bernard.  Yes,  I  have. 

Mr.  Segal.  Have  you  passed  on  your  assessment  of  these  deficiencies 
to  your  superiors  in  Austin  ? 
Mr.  Bernard.  Yes. 

Mr.  Segal.  Who  specifically  in  Austin  do  you  communicate  these 
deficiencies  to? 

Mr.  Bernard.  I  compiled  this  survey  and  I  turned  it  in  to  my  zone 
office  and  from  there  the  paperwork  goes  to  Austin. 
Mr.  Segal.  So  the  deficiencies  

Mr.  Bernard.  Our  recommendations  go  in  and  Austin  determines 
whether  or  not  they  are  valid  for  recertification. 

Mr.  Segal.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Wunder? 

Mr.  Wunder.  Thank  you,  Mr.  Chairman. 

Mr.  Bernard,  I  call  your  attention  to  the  bottom  of  page  3  and  the 
top  of  page  4  of  your  statement. 

You  say  "both  facilities,"  meaning  Milam  and  Powell  

Mr.  Bernard.  Yes. 

Mr.  Wunder  [continuing] .  "Are  contracted  to  the  same  consultant- 
pharmacist  and  in  both  facilities  there  is,  in  my  opinion,  a  lack  of 
follow-up  action  taken  by  the  administrator  on  pharmacist  consultant 
reports." 

Mr.  Bernard.  "Administration."  There  is  a  typographical  error. 

Mr.  Wunder.  Does  that  mean  that  the  pharmacist  consultants  iden- 
tified many  of  the  same  problems  which  you  noted  to  the  administra- 
tion? 

Mr.  Bernard.  Yes. 

Mr.  Wunder.  Do  you  know  how  much  time  these  pharmacist  con- 
sultants spend  on  an  average  in  these  facilities  ? 

Mr.  Bernard.  The  pharmacist  in  Milam  is  contracted  to  4  hours, 
I  know. 

Mr.  Wunder.  Contracted  for  4  hours  ? 
Mr.  Bernard.  Yes. 

Mr.  Wunder.  Do  they  spend  that  much  time  or  do  they  spend  more  ? 
Mr.  Bernard.  In  talking  with  this  pharmacist,  he  spends  up  to  10  to 
12  hours  per  month  in  that  facility. 
Mr.  Wunder.  But  the  contract  states  four  ? 
Mr.  Bernard.  Yes. 

Mr.  Wunder.  The  second  question,  on  page  4  of  your  statement  you 
say,  "Harris  County  hospitals  and  clinics,  in  my  opinion,  consistently 
create  problems  in  these  facilities."  Could  you  state  those  ? 

Mr.  Bernard.  Those  problems  are  stated  one  through  four  on  that 
page,  beginning  with  labeling  of  medications  consistently  not  in  com- 
pliance with  Federal.  State,  and  local  laws. 

Mr.  Wunder.  I  see  those  statements,  but  you  will  have  to  explain 
to  me  how  they  relate  to  Harris  County  hospitals  and  Veterans'  Ad- 
ministration hospitals  having  those  problems. 

Are  you  saying  the  same  problem  exists  at  the  VA  hospital  ? 
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Mr.  Bernard.  Those  problems  are  those  contributed  by  Harris  Coun- 
ty hospitals,  clinics,  and  the  Veterans'  Administration. 

Mr.  Wunder.  Let's  look  at  No.  1,  then.  Labeling  of  medication  is 
consistently  not  in  compliance  with  Federal,  State,  and  local  laws. 

How  does  the  Harris  County  hospital  and  the  VA  hospital  contrib- 
ute to  that  problem? 

Mr.  Bernard.  I  would  say  in  90  percent  of  the  time  that  medications 
are  dispensed  from  these  pharmacists,  maybe  one  vial  or  one  bottle 
is  labelled.  You  will  find  the  rest  are  unlabelled. 

Mr.  Wunder.  I  see. 

With  respect  to  these  nursing  homes  which  you  have  identified  in 
the  past  as  having  problems,  what  tools  do  you  have  at  your  disposal 
to  correct  those  problems  ? 

Do  you  understand  my  question  ? 

Mr.  Bernard.  Would  you  reword  it,  please  ? 

Mr.  Wunder.  You  have  identified  these  nursing  homes  recently, 
and  you  have  identified  them  in  the  past  as  having  deficiencies. 
Mr.  Bernard.  Yes. 

Mr.  Wunder.  What  avenues  are  available  to  you  in  your  department 
to  remedy  the  situation  ? 

Mr.  Bernard.  We  provide  consultation  to  these  facilities. 
Mr.  Wunder.  Consultation  to  render  them  advice  ? 
Mr.  Bernard.  Yes. 

Mr.  Wunder.  Are  there  any  other  avenues  besides  consultation  ? 
Let  me  help  you  out  here.  In  your  February  3,  1977  memorandum 
you  make  a  recommendation. 

Mr.  Bernard.  What  memorandum  ? 

Mr.  Wunder.  I  believe  it  is  your  memorandum  dated  February  1 
through  3  of  1977  with  regard  to  the  Milam  Health  Care  Center. 

It  was  introducted  into  the  record  earlier.  Mr.  Segal  asked  you  some 
questions  on  it. 

Mr.  Bernard.  Yes. 

Mr.  Wunder.  On  page  2  of  that  section  5,  summary  recommenda- 
tions, you  say,  "We  recommend  a  12-month  provider  contract  with  an 
appropriate  cancellation  clause." 

Is  this  one  of  the  devices  you  use  to  encourage  the  nursing  homes  to 
come  into  compliance  ? 

Mr.  Bernard.  This  is  our  recommendation. 

Mr.  Wunder.  What  is  the  12-month  provider  contract  and  what  is 
an  appropriate  cancellation  clause  ? 

Mr.  Bernard.  I  am  not  that  familiar  with  it.  The  appropriate  can- 
cellation clause  is  based  on  the  severity  of  deficiency.  The  contract  will 
cancel  on  a  certain  date  based  on  previous  surveys.  This  is  my  knowl- 
edge of  it. 

Mr.  Wunder.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Moss.  Mr.  Moffett? 

Mr.  Moffett.  Mr.  Bernard,  your  testimony  suggests  that  consulting 
pharmacists  are  adequately  performing  their  oversight  role,  if  I 
read  you  correctly,  and  that  the  fault  really  lies  with  the  home 
administrator. 

Do  you  feel  that  the  standard  of  service  is  high  for  consultant 
pharmacists? 
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Mr.  Bernard.  I  think,  No.  1,  that  pharmacists  were  mandated  to 
conduct  medication  reviews  and  to  assess  pharmacy  service  through  a 
clinical  aspect. 

We  have  many  pharmacists  who  are  drugstore  pharmacists,  if  you 
please,  who  have  no  background  in  clinical  pharmacy. 

I  think  this  is  one  of  the  major  drawbacks  with  consulting  pharma- 
cists, the  lack  of  education  in  clinical  pharmacy. 

Mr.  Moffett.  The  consulting  pharmacists  for  both  homes  you  are 
testifying  about  happen  to  be  one  and  the  same  individual.  Does  he 
sell  drugs  in  a  retail  pharmacy  ? 

Mr.  Bernard.  Yes,  he  does. 

Mr.  Moffett.  Is  that  person  the  owner  of  a  pharmacy  ? 
Mr.  Bernard.  I  cannot  answer  that.  I  don't  know  whether  he  owns 
the  pharmacy  or  is  just  staff. 

Mr.  Moffett.  Do  you  know  whether  he  sells  to  either  of  the  homes  ? 
Mr.  Bernard.  Yes. 

Mr.  Moffett.  So  he  is  both  a  vendor  and  consultant  ? 
Mr.  Bernard.  Well,  he  does  provide  medications,  yes. 
Mr.  Moffett.  Don't  you  think  that  that  presents  at  least  a  poten- 
tially harmful  conflict  of  interest,  that  relationship  in  and  of  itself? 
Mr.  Bernard.  Not  in  this  case,  no. 
Mr.  Moffett.  Potentially  ? 

Mr.  Bernard.  In  my  opinion  and  from  what  I  have  seen  in  survey- 
ing, when  a  pharmacist — I  have  seen  better  performance  from  a  con- 
sulting pharmacist  when  the  medication  comes  from  that  pharmacy. 
That  is  in  the  majority.  Usually  that  pharmacist  has  better  records 
and  they  can  determine  more  about  the  facility. 

Mr.  Moffett.  We  have  also  seen,  for  example  in  my  State  of  Con- 
necticut, where  that  kind  of  relationship  presents  some  serious  prob- 
lems of  a  pharmacist  not  wanting  to  be  critical  of  the  home  for  fear  of 
losing  the  business. 

Mr.  Bernard.  I  have  seen  this. 

Mr.  Moffett.  You  have  seen  that  ? 

Mr.  Bernard.  Yes. 

Mr.  Moffett.  Would  you  describe  the  degree  of  supervision  exer- 
cised by  State  or  Federal  authorities  over  the  credentials  or  activities 
of  pharmacists  in  Texas  ? 

Mr.  Bernard.  I  am  not  sure  that  there  is  any  regulation  as  to  what 
he  is  required  or  what  education  he  is  required  to  have,  but  only 
recommended. 

Mr.  Moffett.  You  would  not  say  there  is  strict  governmental  over- 
sight for  pharmacists'  skills  or  training. 
Mr.  Bernard.  That  is  correct. 
Mr.  Moffett.  Do  you  think  there  should  be  ? 
Mr.  Bernard.  Yes,  I  do. 

Mr.  Moffett.  Are  these  consulting  pharmacists  required  to  be  spe- 
cially trained  or  sensitized  to  serve  as  consulting  pharmacists  ? 

Mr.  Bernard.  They  should  have  a  background  in  clinical  pharmacy, 
yes.  That  is  what  is  recommended. 

Mr.  Moffett.  They  are  not  required,  though. 

Mr.  Bernard.  Not  to  my  knowledge. 

Mr.  Moffett.  Do  you  think  they  should  be?  You  say  they  should 
have  that  background. 
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Mr.  Bernard.  I  think  if  a  person  is  to  perform  in  that  role,  they 
should  be  trained  in  that  role. 

Mr.  Moffett.  Can  a  pharmacist  with  only  college  training,  let's  say 
in  pharmacy,  chemistry,  and  other  pure  sciences,  adequately  evaluate 
such  complicated  medical  problems  as  one  would  find  in  a  nursing 
home  ? 

Mr.  Bernard.  I  cannot  answer  that  for  all  pharmacists,  but  I  can 
say  that  there  must  be  a  background  in  clinical  pharmacy. 

Mr.  Moffett.  Finally,  has  the  State  of  Texas  ever  requested  the 
Federal  Government — HEW,  Justice  Department,  for  example — to 
take  punitive  action  against  Texas  nursing  homes  or  pharmacists  to 
end  some  of  the  problems  we  have  discussed  here  today  ? 

Mr.  Bernard.  Not  that  I  know  of. 

Mr.  Moffett.  Do  you  think  they  should  ask  the  Federal  Govern- 
ment to  take  a  look,  given  the  stake  of  the  Federal  Government  and 
its  officials  ? 

Mr.  Bernard.  Talking  about  the  education  ? 

Mr.  Moffett.  No,  I  am  talking  about  where  we  have  the  kinds  of 
abuses  we  are  trying  to  analyze  here  today. 

Should  HEW  be  more  aggressive,  for  example,  and  should  the  State 
be  calling  HEW?  We  are  talking  about  a  lot  of  money  here,  as  you 
know,  in  title  19  alone  a  pile  of  money. 

Mr.  Bernard.  I  can  only  say  that  there  needs  to  be  something  done 
to  increase  the  effectiveness  of  consultants. 

Mr.  Moffett.  Thank  you. 

Mr.  Moss.  Are  there  any  other  questions  of  this  witness  ? 

If  not,  we  shall  excuse  you,  Mr.  Bernard,  with  our  thanks  for  your 
appearance  here.  You  have  been  very  helpful  to  the  committee  in  both 
your  appearance  here  and  your  cooperation  in  Texas. 

Mr.  Bernard.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Our  next  witnesses  will  be  Dr.  Richard  P.  Penna,  Ameri- 
can Pharmaceutical  Association,  and  Mr.  Horace  Aslin,  Texas  Phar- 
maceutical Association. 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
this  subcommittee  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God  ? 

Dr.  Penna.  I  do. 

Mr.  Aslin.  I  do. 

Mr.  Moss.  Will  you  identify  yourself  for  the  record  ? 

TESTIMONY  OF  RICHARD  P.  PENNA,  PHARM.  D.,  ASSISTANT  EXECU- 
TIVE DIRECTOR  FOR  PROFESSIONAL  AFFAIRS,  AMERICAN  PHAR- 
MACEUTICAL ASSOCIATION;  HORACE  ASLIN,  CHAIRMAN,  SECTION 
OF  NURSING  FACILITY  PHARMACISTS,  TEXAS  PHARMACEUTICAL 
ASSOCIATION;  AND  CARL  ROBERTS,  ASSOCIATE  GENERAL  COUN- 
SEL, AMERICAN  PHARMACEUTICAL  ASSOCIATION 

Dr.  Penna.  My  name  is  Richard  Penna. 
Mr.  Aslin.  I  am  Horace  Aslin. 
Mr.  Moss.  Are  you  accompanied  by  counsel  ? 
Dr.  Penna.  I  am  accompanied  by  counsel. 
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Mr.  Roberts.  I  am  Carl  Roberts,  associate  general  counsel  of  the 
American  Pharmaceutical  Association. 

I  expect  to  limit  my  role  to  that  of  counsel,  but  may  offer  some 
corroborating  statements  for  the  record. 

If  that  is  the  case.  I  shall  affirm  that  my  testimony  will  be  true. 

Mr.  Moss.  Dr.  Penna,  have  you  a  statement? 

Dr.  Penna.  Yes,  I  do. 

I  have  submitted  a  statement  for  the  record,  and  I  would  like  to  read 
an  abbreviated  portion  of  that,  if  I  may. 

Mr.  Moss.  We  shall  place  the  entirety  of  the  statement  in  the  record 
following  your  summary  statement  [see  p.  34],  and  you  may  proceed 
Dr.  Penna. 

Dr.  Penna.  I  am  pleased  to  represent  the  American  Pharmaceutical 
Association  at  the  request  of  the  subcommittee  to  discuss  the  profes- 
sional functions  which  pharmacists  perform  in  providing  pharmaceuti- 
cal service  to  long-term  care  facilities. 

The  American  Pharmaceutical  Association  is  the  national  profes- 
sional society  of  pharmacists  in  the  United  States.  The  Association's 
55.000  members  are  comprised  of  practitioners,  students,  educators,  and 
scientists. 

At  this  point,  Mr.  Chairman.  I  should  like  to  elaborate  on  the  term 
"pharmaceutical  service"  as  I  am  using  it  in  this  statement. 

There  are  two  basic  components  of  pharmaceutical  service  :  The 
first  is  those  professional  services  which  are  associated  directly  with 
dispensing  drug  products  to  patients ;  and  the  second  is  those  services 
not  directly  related  to  dispensing  which  are  designed  to  assure  rational 
drug  therapy  for  patients.  Both  components  are  critical  to  the  success 
of  patient  care  regardless  of  the  environment  of  care. 

The  "dispensing"  component  of  pharmaceutical  service  in  the  long- 
term  care  setting  includes  those  professional  activities  involved  in  pro- 
viding patients  with  properly  labelled  and  packaged  medications  or- 
dered by  patients'  physicians.  Dispensing  pharmaceutical  service  is 
usually  paid  for  on  a  fee-for-service  basis  to  the  dispensing  pharmacist 
by  the  patient,  his  family,  the  facility,  an  insurance  company,  or  gov- 
ernmental program  such  as  medicaid. 

The  pharmaceutical  service  not  directly  related  to  dispensing  drug 
products  includes  a  broad  range  of  professional  functions.  Briefly,  these 
functions  can  be  grouped  as  those  which  are  utilized  to  design  and 
maintain  a  safe  and  efficacious  drug  distribution  system  within  the 
facility  and  those  which  are  aimed  at  achieving  rational  drug  therapy. 

Among  the  functions  which  are  performed  by  pharmacists  in  achiev- 
ing both  goals  are  the  following : 

Inspecting  nursing  stations  for  proper  storage  of  drugs ;  reviewing 
charts  for  appropriate  prescribing — i.e.,  to  detect  possible  drug/drug 
interactions,  check  dosage;  maintaining  emergency  drug  supplies; 
implementing  the  pharmaceutical  service  committee  recommendations ; 
reviewing  patients'  charts  for  appropriate  drug  administration;  con- 
sulting with  physicians ;  providing  formal  staff  education  programs — 
in-service  education :  participating  in  drug  utilization  revew  activities ; 
participating  in  infection  control  committee;  and  participating  in 
medical  care  evaluation  studies. 


32 


There  have  been  a  number  of  studies  which  document  the  value  of 
nondispensing  pharmaceutical  service  in  improving  the  quality  of 
patient  care  in  long-term  care  f  acilities.  The  overwhelming  evidence 
from  these  studies  establishes  that  pharmacists  can  positively  influence 
patient  care  when  measured  by  the  following  criteria : 

Decreasing  number  of  drugs  administered  per  patient — studies  in- 
dicate that  pharmacists  have  reduced  the  number  of  drugs  admin- 
istered per  patient  between  10  and  20  percent. 

Lowering  drug  costs  per  patient — since  patients  receive  fewer  drugs, 
drug  costs  decrease  by  proportionate  amounts. 

Lowering  incidence  of  adverse  drug  reactions  and  adverse  drug 
interactions. 

Better  educated  long-term  care  facility  staffs  regarding  drug  use 
and  drug  handling. 

It  should  go  without  saying  that  it  takes  a  significant  amount  of 
time  to  perform  the  functions  I  have  mentioned.  In  order  to  determine 
just  how  much  time  is  usually  spent  in  providing  nondispensing  pro- 
fessional services,  the  American  Pharmaceutical  Association  con- 
ducted a  survey  in  late  1974. 

The  results  from  227  pharmacists  serving  long-term  care  facilities 
revealed  that  they  spend  approximately  12  hours  per  week  per  facility 
in  providing  nondispensing  service. 

This  value  was  corroborated  in  a  paper  presented  at  the  American 
Society  of  Hospital  Pharmacists'  clinical  meeting  in  December  1974 
by  Rawlings  and  Frisk.  These  practitioners  reported  their  own  expe- 
rience in  serving  three  facilities  indicating  they  also  spend  approxi- 
mately 12  hours  per  week  per  facility. 

Since  many  functions  are  performed  on  a  per-facility  rather  than 
per-bed  basis,  it  is  not  possible  at  this  time  to  draw  any  direct  cor- 
relations between  time  spent  and  number  of  beds  per  facility. 

In  calculating  the  cost  for  such  service,  Rawlings'  and  Frisk's  data 
indicated  a  cost  of  $0.15  per  patient  per  day.  This  compares  favor- 
ably with  a  cost  of  $0.13  per  patient  per  day  reported  in  February 
1977  by  Vlasses  and  co-workers  in  the  "Journal  of  the  American 
Pharmaceutical  Association."  This  latter  figure  represents  only  the 
cost  for  time  spent  in  monitoring  medical  records. 

While  a  definitive  cost-benefit  analysis  study  has  yet  to  be  per- 
formed regarding  the  impact  of  pharmaceutical  service  in  long-term 
care,  we  can  conclude,  in  a  preliminary  way  at  least,  that  pharmacist 
involvement  in  improving  the  overall  quality  of  drug  therapy  in  long- 
term  care  facilities  can  be  accomplished  with  a  definitely  favorable 
cost-benefit  balance. 

Based  on  this  favorable  conclusion,  one  would  expect  that  various 
State  and  Federal  agencies  would  be  encouraging  long-term  care 
facility  administrators  to  seek  greater  involvement  of  pharmacists  in 
their  patient  care  programs.  Unfortunately,  that  is  not  the  case.  In 
fact,  the  policies  of  some  Federal  and  State  agencies  have  acted  as 
disincentives  for  the  involvement  of  pharmacists.  These  disincentives 
have  taken  the  form  of  a  refusal  of  facility  administrators  or  State 
Medicaid  agencies  to  reimburse  for  service  at  adequate  levels  or  even 
to  recognize  nondispensing  pharmaceutical  service  as  a  reimbursable 
expense. 
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In  some  States,  regulatory  agencies  have  limited  the  maximum 
number  of  hours  allowable  for  reimbursement.  Tragically,  this  maxi- 
mum is  considerably  below  what  is  considered  necessary  to  provide 
quality  service.  Still,  in  other  States,  the  reimbursement  formula  for 
facilities  for  pharmaceutical  service  is  on  a  per-patient  basis  at  a 
rate  so  low  that  pharmacists  cannot  spend  adequate  time  in  the 
facilities. 

APhA  recognizes  that  pharmacists  must  spend  sufficient  time  in 
long-term  care  facilities  in  order  to  fulfill  their  responsibilities  and 
meet  the  conditions  of  participation.  But,  the  policies  promulgated  by 
State  medicaid  agencies — and  some  policies  promulgated  by  HEW — 
are  forcing  pharmacists  to  spend  less  and  less  time  in  facilities,  and 
consequently,  patients  are  being  deprived  of  even  the  minimal  level 
of  appropriate  service. 

Pharmacists'  requests  that  State  agencies  reconsider  their  policies 
have  usually  been  unsuccessful.  The  agencies  have  the  mistaken  im- 
pression that  compensation  for  nondispensing  pharmaceutical  serv- 
ice can  be  squeezed  from  the  revenues  obtained  from  the  dispensing 
of  drug  products.  This  mistaken  view  was  even  expressed  by  Thomas 
M.  Tierney,  director  of  the  Bureau  of  Health  Insurance  of  the  Social 
Security  Administration  in  October  1975. 

In  a  Provider  Reimbursement  Manual  revision  he  stated: 

It  is  recognized,  however,  that  in  many  cases  it  would  not  be  reasonable — 
for  the  pharmacist — to  charge  the  provider  for  the  services  since  the  pharmacist 
already  receives  compensating  value  in  the  volume  of  prescription  business  done 
under  the  arrangement  with  the  provider. 

That  view  is  based  on  the  erroneous  assumption  that  revenues  from 
dispensing  pharmaceutical  service  can  compensate  pharmacists  for 
providing  nondispensing  services  as  well. 

First,  pharmacists  who  provide  nondispensing  service  may  not  be 
the  pharmacists  who  provide  the  drug  product.  Second,  fees  for  dis- 
pensing drugs  to  medicaid  patients  are  barely  adequate,  and  in  many 
cases  fall  short  of  the  pharmacists'  expenses  in  dispensing  drugs  to 
ambulatory  Medicaid  patients.  To  expect  the  pharmacist  to  support 
both  dispensing  and  nondispensing-related  services  from  the  revenues 
from  dispensing  service  alone  is  to  expect  the  impossible. 

Mr.  Chairman,  we  have  been  discussing  some  problems  of  pharma- 
cists who  earnestly  seek  to  provide  quality  service  to  long-term  care 
facilities. 

It  is  no  secret,  however,  that  there  are  instances  where  pharmacists 
and  nursing  home  administrators  have  been  guilty  of  illegal  kickback 
arrangements  associated  with  medicaid  and  medicare  programs.  These 
kickbacks  apparently  take  many  forms — cash,  paid  vacations — and 
sometimes  an  agreement  between  the  pharmacist  and  the  administra- 
tor in  which  the  pharmacist  agrees  to  provide  nondispensing  service 
at  no  cost  to  the  facility. 

We  agree  with  the  opinion  expressed  by  Dr.  M.  Keith  Weikel,  com- 
missioner of  the  Medical  Services  Administration,  that  pharmacists 
who  provide  nondispensing  service  at  no  cost  as  an  inducement  or 
compensation  for  prescription  business  are  essentially  providing  a 
kickback  to  the  facility. 

To  the  extent  that  the  contrary  view  promulgated  by  Mr.  Tierney 
encourages  such  activity,  it  is  a  sad  commentary  on  the  workings  of 
the  department. 
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APhA  deplores  any  arrangement  between  a  pharmacist  and  an  ad- 
ministrator in  which  the  pharmacist  agrees  to  kickback  cash,  mer- 
chandise, or  services  of  monetary  value  in  return  for  the  privilege  of 
"getting  all  the  prescription  business." 

Mr.  Chairman,  there  is  no  such  thing  as  a  "free  lunch."  If  some- 
one or  some  group  is  getting  something  for  nothing,  someone  else  or 
some  other  group  is  paying  for  it.  In  this  case,  tragically,  that  other 
group  is  usually  the  patients  themselves,  and  their  payment  is  usually 
in  the  form  of  denial  of  professional  services  to  which  they  are  en- 
titled or  additional  costs  for  dispensing  pharmaceutical  service. 

A  term  has  been  coined,  the  "paper  consultant,"  which  refers  to  the 
practitioner  who  signifies  to  regulatory  agencies  that  he  is  providing 
all  required  services  but  in  reality  is  doing  little  or  nothing  at  all.  In 
some  ways,  the  paper  consultant  problem  is  even  more  costly  and 
tragic  than  the  kickback  issue  because  patients  are  being  cheated  out 
of  needed  services. 

There  are  some  things  that  can  be  done  about  the  problem,  how- 
ever. First,  HEW  should  clarify  its  position  regarding  the  matter  of 
revenues  from  dispensing  service  paying  for  nondispensing  service. 

Second,  facility  reviewers  should  view  any  facility  that  is  receiv- 
ing pharmaceutical  service  at  no  charge  as  a  candidate  for  in-depth 
review  to  determine  compliance  with  regulations. 

Finally,  Federal  and  State  agencies  should  work  closely  with  the 
professional  pharmaceutical  organizations  to  develop  guidelines  for 
pharmaceutical  services,  including  realistic  assessments  of  the  time  re- 
quired to  provide  service. 

In  conclusion,  Mr.  Chairman,  pharmaceutical  service  is  comprised 
of  dispensing  and  nondispensing  elements.  Xondispensing  functions 
have  been  demonstrated  to  improve  the  quality  of  care  in  long-term 
care  facilities. 

While  Federal  and  State  regulations  mandate  significant  nondis- 
pensing service,  policies  of  many  reimbursement  agencies  serve  to  pre- 
vent pharmacists  from  rendering  the  full  range  of  essential  service. 
Illegal  activities  in  the  form  of  kickbacks  and  paper  consultants  con- 
tinue to  plague  the  professions  and  their  patients.  Federal  and  State 
agencies  can  substantially  reduce  kickbacks  and  paper  consultants 
through  policy  changes  and  stronger  enforcement  of  existing 
regulations. 

Mr.  Chairman,  APhA  appreciates  the  opportunity  of  presenting  its 
views  on  this  very  important  matter  and  trusts  that  its  comments  will 
be  of  assistance  to  the  subcommittee  in  carrying  out  its  functions. 

[Dr.  Penna's  prepared  statement  follows :] 

Statement  of  Dr.  Richard  P.  Penna,  Assistant  Executive  Director  for  Pro- 
fessional Affairs,  American  Pharmaceutical  Association 

Mr.  Chairman,  I  am  Dr.  Richard  P.  Penna,  Assistant  Executive  Director  for 
Professional  Affairs  of  the  American  Pharmaceutical  Association.  I  am  pleased 
to  represent  APhA  at  the  request  of  the  Subcommittee  to  discuss  the  professional 
functions  which  pharmacists  perform  in  providing  pharmaceutical  service  to 
long-term  care  facilities. 

The  American  Pharmaceutical  Association  (APhA)  is  the  national  profes- 
sional society  of  pharmacists  in  the  United  States.  The  Association's  55,000  mem- 
bers are  comprised  of  practitioners,  students,  educators  and  scientsits. 

Since  the  1965  social  security  amendments  creating  medicare  and  medicaid, 
the  association  has  planned,  implemented  and  evaluated  numerous  projects  de- 
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signed  to  improve  the  quality  of  pharmaceutical  service  provided  to  patients 
in  the  nations'  long-term  care  facilities.  Soon  after  the  President  signed  the 
Social  Security  Amendments  of  1965,  the  Association  joined  with  the  American 
Society  of  Hospital  Pharmacists  and  the  American  Nursing  Home  Association 
(now  the  American  Health  Care  Association)  in  publishing  a  booklet  entitled, 
"Pharmaceutical  Services  in  the  Nursing  Home."  This  publication  designed  to 
serve  as  an  introductory  "How  To  Do  It"  educational  tool,  has  been  revised  ex- 
tensively on  numerous  occasions  and  today  still  remains  as  the  fundamental 
primer  for  use  by  pharmacists  desiring  to  learn  how  best  to  serve  the  patients 
of  long-term  care  facilities. 

It  was  not  long  after  the  enactment  of  the  1965  amendments  that  the  associa- 
tion began  working  with  the  Department  of  Health,  Education,  and  Welfare  on  a 
number  of  projects  designed  to  improve  the  services  of  pharmacists  serving 
long-term  care  patients.  One  of  the  earliest  projects  under  a  contract  with  HEW 
was  the  preparation  of  a  definitive  curriculum  for  use  by  the  agency,  schools  of 
pharmacy,  state  pharmaceutical  associations  and  others  in  designing  long-term 
care  training  programs  for  pharmacists. 

As  HEW  began  to  draft  the  conditions  of  participation  regulations  to  imple- 
ment the  act,  APhA  worked  closely  with  HEW  officials  to  develop  standards  for 
pharmaceutical  service  which  were  not  only  achievable  but  designed  to  ensure 
quality  service. 

More  recently,  in  1973,  the  association  was  awarded  a  contract  by  HEW's  di- 
vision of  long-term  care,  to  plan  and  conduct  a  number  of  training  conferences 
emphasizing  the  role  of  the  pharmacist  in  monitoring  drug  therapy  of  the  long- 
term  care  facility  patient.  While  the  contract  required  the  association  to  con- 
duct only  20  such  programs,  89  programs  were  actually  presented  in  every  part 
of  the  country  and  APhA  estimates  approximately  10,000  pharmacists  were 
provided  training  experience.  As  part  of  that  same  contract,  the  association  pre- 
pared a  suggested  curriculum  for  use  by  schools  of  pharmacy  to  sensitize  phar- 
macy students  to  the  need  for  quality  pharmaceutical  service  in  long-term 
care. 

In  January  1977,  the  association  published,  "The  Right  Drug  to  the  Right 
Patient  .  .  .,"  a  manual  to  assist  pharmacists  in  conducting  inservice  education 
programs  for  long-term  care  facility  staffs — a  major  responsibility  of  the  phar- 
macist in  long-term  care.  The  association  will  soon  release  an  individual  study 
program  oriented  to  the  case  study  method  and  emphasizing  chronic  diseases  often 
seen  in  long-term  care  patients;  the  program  focuses  on  the  responsibility  of 
pharmacists  to  monitor  drug  therapy  for  these  patients. 

The  association's  most  recent  project  under  contract  with  HEW  has  been  to 
sponsor  three  national  prototype  conferences  emphasizing  the  responsibility  of 
the  health  care  team  in  assuring  rational  drug  therapy  for  geriatric  patients. 
These  unique  conferences  were  unparalleled  successes  and  the  association — and 
HEW — will  be  taking  steps  to  encourage  state  groups  to  sponsor  similar  pro- 
grams in  all  parts  of  the  country. 

The  Association  recognized  the  importance  of  long-term  care  in  its  organiza- 
tional framework  when  in  1975  it  established  the  Section  on  Long-Term  Care 
in  its  Academy  of  Pharmacy  Practice.  The  Section  makes  it  possible  for  pharma- 
cists interested  in  long-term  care  to  participate  in  conferences  and  symposia  on 
this  subject  and  provides  the  member  a  direct  link  to  the  Association  in  voicing 
needs  for  services  and  other  aids. 

From  this  brief  review,  Mr.  Chairman,  I  believe  you  and  the  Committee  will 
understand  that  the  American  Pharmaceutical  Association  has  taken  a  positive 
and  active  role  in  involving  pharmacists  and  promoting  the  value  of  pharma- 
ceutical service  in  the  care  of  the  long-term  care  patient. 

At  this  point,  Mr.  Chairman,  I  should  like  to  elaborate  on  the  term  "pharma- 
ceutical service"  as  I  am  using  it  in  this  statment.  There  are  two  basic  com- 
ponents of  pharmaceutical  service :  The  first  is  those  professional  services  which 
are  associated  directly  with  dispensing  drug  products  to  patients ;  and  the  second 
is  those  services  not  directly  related  to  dispensing  which  are  designed  to  assure 
rational  drug  therapy  for  patients.  Both  components  are  critical  to  the  success 
of  patient  care  regardless  of  the  environment  of  care. 

The  "dispensing"  component  of  pharmaceutical  service  in  the  long-term  care 
setting  includes  those  professional  activities  involved  in  providing  patients  with 
properly  labeled  and  packaged  medications  ordered  by  patients'  physician^.  Dis- 
pensing pharmaceutical  service  is  usually  paid  for  on  a  fee-for-service  basis  to 
the  dispensing  pharmacist  by  the  patient,  his  family,  the  facility,  an  insurance 
company  or  governmental  program  such  as  Medicaid. 


36 


The  pharmaceutical  service  not  directly  related  to  dispensing  drug  products 
includes  a  broad  range  of  professional  functions.  Briefly,  these  functions  can  be 
grouped  as  those  which  are  utilized  to  design  and  maintain  a  safe  and  efficacious 
drug  distribution  system  within  the  facility  and  those  which  are  aimed  at 
achieving  rational  drug  therapy.  Among  the  functions  which  are  performed  by 
pharmacists  in  achieving  both  goals  are  the  following : 
— Inspecting  nursing  stations  for  proper  storage  of  drugs ; 

— Reviewing  charts  for  appropriate  prescribing  (i.e.,  to  detect  possible  drug/ 

drug  interactions,  check  dosage)  ; 
— Maintaining  emergency  drug  supplies ; 
— Implementing  the  Pharmaceutical  Service  Committee; 
— Reviewing  patients'  charts  for  appropriate  drug  administration ; 
— Consulting  with  physicians ; 

— Providing  formal  staff  education  programs  (inservice  education)  ; 
— Participating  in  Drug  Utilization  Review  activities ; 
— Participating  in  Infection  Control  Committee  ; 
— Participating  in  Medical  Care  Evaluation  studies. 

There  have  been  a  number  of  studies  which  document  the  value  of  nondispens- 
ing  pharmaceutical  service  in  improving  the  quality  of  patient  care  in  long-term 
care  facilities.  The  overwhelming  evidence  from  these  studies  establishes  that 
pharmacists  can  positively  influence  patient  care  when  measured  by  the  follow- 
ing criteria : 

A.  Decreasing  number  of  drugs  administered  per  patient — studies  indicate  that 
pharmacists  have  reduced  the  number  of  drugs  administered  per  patient  between 
10  and  20  percent. 

B.  Lowering  drug  costs  per  patient — since  patients  receive  fewer  drugs,  drug 
costs  decrease  by  proportionate  amounts. 

C.  Lowering  incidence  of  adverse  drug  reactions  and  adverse  drug  interactions. 

D.  Better  educating  long-term  care  facility  staffs  regarding  drug  use  and  drug 
handling. 

It  should  go  without  saying  that  it  takes  a  significant  amount  of  time  to  per- 
form the  functions  I  have  mentioned.  In  order  to  determine  just  how  much  time  is 
usually  spent  in  providing  nondispensing  professional  services,  APhA  conducted 
a  survey  in  late  1974.  The  results  from  227  pharmacists  serving  long-term  care 
facilities  revealed  that  they  spend  approximately  12  hours  per  week  per  facility 
in  providing  nondispensing  service.  This  value  was  corroborated  in  a  paper 
presented  at  the  American  Society  of  Hospital  Pharmacists  Clinical  Meeting  in 
December  1974  by  Rawlings  and  Frisk.  These  practitioners  reported  their  own 
experience  in  serving  three  facilities  indicating  they  also  spend  approximately  12 
hours  per  week  per  facility.  Since  many  functions  are  performed  on  a  per  facility 
rather  than  per  bed  basis,  it  is  not  possible  at  this  time  to  draw  any  direct  cor- 
relations between  time  spent  and  number  of  beds  per  facility. 

In  calculating  the  cost  for  such  services,  Rawlings  and  Frisk's  data  indicated 
a  cost  of  fifteen  cents  per  patient  per  day.  This  compares  favorably  with  a  cost 
of  thirteen  cents  per  patient  per  day  reported  in  February  1977  by  Vlasses  and 
co-workers  in  the  Journal  of  the  American  Pharmaceutical  Association.  This 
latter  figure  represents  only  the  cost  for  time  spent  in  monitoring  medical  records. 

While  a  definitive  cost-benefit  analysis  study  has  yet  to  be  performed  regard- 
ing the  impact  of  pharmaceutical  service  in  long-term  care,  we  can  conclude,  in 
a  preliminary  way  at  least,  that  pharmacist  involvement  in  improving  the  overall 
quality  of  drug  therapy  in  long-term  care  facilities  can  be  accomplished  with  a 
definitely  favorable  cost  benefit  balance. 

Based  on  this  favorable  conclusion,  one  would  expect  that  various  state  and 
federal  agencies  would  be  encouraging  long-term  care  facility  administrators 
to  seek  greater  involvement  of  pharmacists  in  their  patient  care  programs. 
Unfortunately,  that  is  not  the  case.  In  fact,  the  policies  of  some  federal  and 
state  agencies  have  acted  as  disincentives  for  the  involvement  of  pharmacists. 
These  disincentives  have  taken  the  form  of  a  refusal  of  facility  administrators 
or  state  Medicaid  agencies  to  reimburse  for  service  at  adequate  levels  or  even  to 
recognize  nondispensing  pharmaceutical  service  as  a  reimbursable  expense. 

As  one  example,  the  Massachusetts  Rate  Setting  Commission,  in  the  spring 
of  1976,  refused  to  approve  pharmaceutical  service  as  a  reimbursable  cost  to 
long-term  care  facilities  caring  for  Medicaid  patients.  It  was  only  after  diligent 
work  on  the  part  of  the  Massachusetts  State  Pharmaceutical  Association  that 
the  Commission  reversed  its  opinion  in  December  1976.  In  other  states,  regula- 
tory agencies  have  limited  the  maximum  number  of  hours  allowable  for  reim- 
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bursement.  Tragically,  this  maximum  is  considerably  below  what  is  considered 
necessary  to  provide  quality  service.  Still,  in  other  states,  the  reimbursement 
formula  for  facilities  for  pharmaceutical  service  is  on  a  per  patient  basis  at 
a  rate  so  low  that  pharmacists  cannot  spend  adequate  time  in  the  facilities. 

APhA  recognizes  that  pharmacists  must  spend  sufficient  time  in  long-term  care 
facilities  in  order  to  fulfill  their  responsibilities  and  meet  the  Conditions  of 
Participation.  But,  the  policies  promulgated  by  state  Medicaid  agencies — and 
some  policies  promulgated  by  HEW — are  forcing  pharmacists  to  spend  less  and 
less  time  in  facilities,  and  consequently,  patients  are  being  deprived  of  even  the 
minimal  level  of  appropriate  service.  Pharmacists'  requests  that  state  agencies 
reconsider  their  policies  have  usually  been  unsuccessful.  The  agencies  have  the 
mistaken  impression  that  compensation  for  nondispensing  pharmaceutical  service 
can  be  squeezed  from  the  revenues  obtained  from  the  dispensing  of  drug  products. 
This  mistaken  view  was  -even  expressed  by  Thomas  M.  Tierney,  Director  of  the 
Bureau  of  Health  Insurance  of  the  Social  Security  Administration  in  October 
1975.  In  a  Provider  Reimbursement  Manual  revision  he  stated,  "It  is  recognized, 
however,  that  in  many  cases  it  would  not  be  reasonable  (for  the  pharmacist)  to 
charge  the  provider  for  the  services  since  the  pharmacist  already  receives  com- 
pensating value  in  the  volume  of  prescription  business  done  under  the  arrange- 
ment with  the  provider."  That  view  is  based  on  the  erroneous  assumption  that 
revenues  from  dispensing  pharmaceutical  service  can  compensate  pharmacists 
for  providing  nondispensing  services  as  well.  First,  pharmacists  who  provide 
nondispensing  service  may  not  provide  the  drug  product.  Secondly,  fees  for 
dispensing  drugs  to  Medicaid  patients  are  barely  adequate,  and  in  many  cases 
fall  short  of  the  pharmacists'  expenses  in  dispensing  drugs  to  ambulatory 
Medicaid  patients.  To  expect  the  pharmacist  to  support  both  dispensing  and 
nondispensing  related  services  on  the  revenues  from  dispensing  service  alone, 
is  to  expect  the  impossible. 

HEW  agencies  are  working  at  cross  purposes.  One  agency  promulgates  Condi- 
tions Of  Participation  mandating  extensive  pharmacist  involvement  in  long-term 
care  facilities.  It  supports  training  programs  in  both  schools  of  pharmacy  and 
postgraduate  seminars  throughout  the  country  to  assist  pharmacists  in  becoming 
more  effective  in  providing  nondispensing  service.  Another  agency  promulgates 
policies  which  result  in  confusion  among  state  agencies  to  the  point  where, 
federal  regulations  notwithstanding,  some  agencies  have  yet  to  be  convinced  that 
nondispensing  pharmaceutical  service  provided  to  long-term  care  facilities  is, 
in  fact,  a  reimbursable  expense  under  Title  XVIII  and  Title  XIX. 

Mr.  Chairman,  we  have  been  discussing  some  problems  of  pharmacists  who 
earnestly  seek  to  provide  quality  service  to  long-term  care  facilities.  It  is  no 
secret.  However,  that  there  are  instances  where  pharmacists  and  nursing  home 
administrators  have  been  guilty  of  illegal  kickback  arrangements  associated 
vrith  Medicaid  and  Medicare  programs.  These  kickbacks  apparently  take  many 
forms — cash,  paid  vacations — and  sometimes  an  agreement  between  the  pharma- 
cist and  the  administrator  in  which  the  pharmacists  agrees  to  provide  nondis- 
pensing service  at  no  cost  to  the  facility.  We  agree  with  the  opinion  expressed 
by  Dr.  M.  Keith  Weikel,  Commissioner  of  the  Medical  Services  Administration, 
that  pharmacists  who  provide  nondispensing  service  at  no  cost  as  an  inducement 
or  compensation  for  prescription  business  are  essentially  providing  a  kickback 
to  the  facility.  To  the  extent  that  the  contrary  view  promulgated  by  Mr.  Tierney 
encourages  such  activity,  it  is  a  sad  comentary  on  the  workings  of  the  Depart- 
ment. APhA  deplores  any  arrangement  between  a  pharmacist  and  an  administra- 
tor in  which  the  pharmacist  agrees  to  kickback  cash,  merchandise  or  services  of 
monetary  value  in  return  for  the  privilege  of  "getting  all  the  Prescription 
business." 

Mr.  Chairman,  there  is  no  such  thing  as  a  "free  lunch."  If  someone  or  some 
group  is  getting  something  for  nothing,  someone  else  or  some  other  group  is 
paying  for  it.  In  this  case,  tragically,  that  other  group  is  usually  the  patients 
themselves,  and  their  "payment"  is  usually  in  the  form  of  denial  of  professional 
services  to  which  they  are  entitled  or  additional  costs  for  dispensing  pharma- 
ceutical service. 

A  term  has  been  coined — the  "paper  consultant" — which  refers  to  the  prac- 
titioner who  signifies  to  regulatory  agencies  that  he  is  providing  all  required 
services  but  in  reality  is  doing  little  or  nothing  at  all.  In  some  ways,  the  paper 
consultant  problem  is  even  more  costly  and  tragic  than  the  kickback  issue  be- 
cause patients  are  being  cheated  out  of  needed  services. 
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Underlying  causes  of  the  paper  consultant  problem  are  complex.  Federal  and 
state  policies  that  refuse  to  recognize  the  professional  and  economic  value  of 
pharmaceutical  service ;  misconceptions  regarding  the  relative  values  of  dis- 
pensing and  nondispensing  services ;  some  unscrupulous  facility  administrators 
and  pharmacists;  and  frank  ignorance  are  some  of  the  causes  that  come  im- 
mediately to  mind. 

There  are  some  things  that  can  be  done  about  the  problem,  however.  First, 
HEW  should  clarify  its  position  regarding  the  matter  of  revenues  from  dispensing 
service  paying  for  nondispensing  service.  Incidentally,  HEW  Secretary  Califano's 
recently  announced  reorganization  of  the  Department  that  will  combine  the 
Bureau  of  Health  Insurance  and  the  Social  and  Rehabilitation  Service  into  a 
Health  Financing  Administration  may  have  a  beneficial  impact  on  the  problem. 
Second,  facility  reviewers  should  view  any  facility  that  is  receiving  pharma- 
ceutical service  at  no  charge  as  a  candidate  for  in-depth  review  to  determine 
compliance  with  regulations.  Finally,  federal  and  state  agencies  should  work 
closely  with  the  professional  pharmaceutical  organizations  to  develop  guidelines 
for  pharmaceutical  services  including  realistic  assessments  of  the  time  required 
to  provide  service. 

In  conclusion,  Mr.  Chairman,  pharmaceutical  services  are  comprised  of  dis- 
pensing and  nondispensing  elements.  Nondispensing  functions  have  been  demon- 
strated to  improve  the  quality  of  care  in  long-term  care  facilities.  While  federal 
and  state  regulations  mandate  significant  nondispesing  service,  policies  of  many 
reimbursement  agencies  serve  to  prevent  pharmacists  from  rendering  the  full 
range  of  essential  service.  Illegal  activities  in  the  form  of  kickbacks  and  paper 
consultants  continue  to  plague  the  professions  and  their  patients.  Federal  and 
state  agencies  can  substantially  reduce  kickbacks  and  paper  consultants  through 
policy  changes  and  stronger  enforcement  of  existing  regulations. 

Mr.  Chairman,  APhA  appreciates  the  opportunity  of  presenting  its  views  on 
this  very  important  matter  and  trusts  that  its  comments  will  be  of  assistance  to 
the  Subcommittee  in  carrying  out  its  functions. 

Mr.  Moss.  Thank  you. 

I  assure  you  that  the  views  expressed  will  be  of  assistance  to  the 
subcommittee. 

Mr.  Aslin,  you  have  a  statement? 
Mr.  Aslin.  Yes,  I  have,  sir. 
Mr.  Moss.  You  may  proceed. 

TESTIMONY  OF  HORACE  ASLIN 

Mr.  Aslin.  Good  morning,  ladies  and  gentlemen. 

I  am  Horace  Aslin,  a  practicing  pharmacist  and  nursing  home  con- 
sultant in  Fort  Worth,  Tex.  I  am  presently  serving  as  chairman  of  the 
Texas  Pharmaceutical  Association  section  of  Nursing  Facility  Phar- 
macists, a  Statewide  organization  composed  of  over  275  pharmacists 
working  with  long-term  care  institutions. 

This  section,  the  first  of  its  kind  in  the  Nation,  provides  educa- 
tional, informational,  and  liaison  services  for  consultants  who  serve 
approximately  90  percent  of  the  nursing  facility  beds  in  our  State. 

Our  voluntary  organization  was  established  in  July  of  1975  by  a 
number  of  pharmacists  interested  in  improving  pharmaceutical  care 
in  nursing  facilities.  Our  primary  efforts  to  date  have  been  directed 
toward  development  of  seminar  programing,  to  provide  information 
to  consultants  that  was  unavailable  prior  to  our  establishment. 

^  We  would  have  to  unequivocally  state,  at  the  outset,  that  we  in 
Texas  do  still  have  a  lingering  problem  with  paper  compliance  by 
consultant  pharmacists,  unethical  business  practices  commonly  re- 
ferred to  as  kickbacks,  and  arrangements  in  which  at  least  the  poten- 
tial exists  for  a  conflict  of  interest.  This  situation  has  markedly  im- 
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proved  since  1965,  and  it  is  our  opinion  that  we  have  the  legislative 
and  regulatory  process  to  thank  for  that  change. 

However,  we  are  now  in  a  phase  of  evolution  in  which  the  process 
of  government  regulation  is  a  major  contributory  factor  in  stimulat- 
ing kickbacks  and  failure  to  provide  pharmacy  consultation  in  any 
degree  greater  than  minimal  paper  compliance. 

As  a  specific  example :  One  facility  for  which  I  consult  consists  of 
135  skilled  and  intermediate  beds.  In  calendar  year  1976,  one  or  more 
State  or  Federal  inspectors  were  in  that  home  for  60  full  days.  Each 
day  of  the  survey  process  required  the  full  attention  of  three  staff 
members  of  the  facility. 

The  result  of  all  of  these  tax-supported,  costly  reviews  was  negli- 
gible because  this  is  one  of  the  better  homes  in  terms  of  compliance 
and  patient  care  in  our  area  of  the  State.  Not  a  single  deficiency  was 
found  in  that  home  in  any  areas  having  anything  to  do  with  the  qual- 
ity of  care  the  patients  received. 

I  mention  this  example  for  a  single  reason :  The  hassle  of  honestly 
attempting  to  comply  with  the  regulatory  process  is,  in  itself,  enough 
to  force  many  well-intentioned  pharmacists  out  of  the  consultant  field 
or  at  least  into  a  position  of  minimal  compliance. 

Added  to  this  situation  is  the  problem,  in  Texas,  of  having  two  State 
agencies  primarily  responsible  for  licensure  and  funding  certification. 
The  result,  then,  is  that  we  are  faced  with  two  or  three  sets  of  often- 
times conflicting  regulations. 

More  than  once  I  have  corrected  relatively  minor  deficiencies  to  sat- 
isfy one  State  agency  only  to  be  "written  up"  by  the  second  agency 
with  a  deficiency  for  the  same  item  I  have  just  corrected. 

Another  aspect  of  the  difficulty  of  the  regulatory  process  is  exem- 
plified by  the  daily,  ongoing  problems  we  encounter  with  the  Vet- 
erans' Administration. 

In  our  homes  we  have  several  individuals  eligible  for  VA  benefits. 
This  basically  means  that  their  prescription  drugs  will  come  from  the 
VA  hospital  in  Dallas,  30  miles  east  of  Fort  Worth.  It  is  not  at  all 
unusual  for  an  order  to  take  30  days  to  get  back  to  the  home  so  that  the 
patient  can  start  receiving  his  medication.  When  it  finally  comes  in,  the 
prescription  will  be  in  noncompliance  with  Federal  and  State  labeling 
requirements.  If  our  homes  accept  the  drug,  we  are  placing  ourselves 
in  a  position  to  receive  deficiencies  in  labeling  regulations;  if  we  re- 
turn the  product,  the  patient  is  the  one  to  suffer. 

The  regulations  themselves  oftentimes  will  be  the  cause  of  forcing 
qualified  consultants  out  of  the  business.  For  instance,  one  very  fine 
change  brought  about  by  the  1972  Federal  amendments  is  the  require- 
ment that  the  pharmacist  review  the  drug  regimen  of  patients  in 
skilled  nursing  facilities. 

The  pharmacists  of  our  State  welcome  this  opportunity  to  engage 
in  a  type  of  practice  for  which  they  were  originally  trained  in  their 
educational  process.  However,  the  actual  process  of  drug  regimen  re- 
view is  interpreted  differently  by  HEW,  our  two  State  agencies,  and 
myself. 

So  while  the  concept  of  the  regulation  is  to  improve  patient  care, 
we  are  faced  with  potential  deficiencies  because  of  varying  interpre- 
tations within  the  bureaucracy.  A  further  complication  is  our  inability 
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to  obtain  locally  or  from  a  Federal  level  a  copy  of  the  regulatory 
interpretations  with  which  we  are  expected  to  comply.  Until  our  sec- 
tion provided  a  mechanism  for  practitioners  to  share  the  knowledge 
they  have  accumulated,  we  were  informed  of  requirements  by  receiving 
deficiencies  in  our  survey  process. 

I  might  mention  that  I  do  not  want  to  overemphasize  the  discrep- 
ancies between  the  interpretations  used  by  our  two  State  agencies,  be- 
cause there  are  often  regional  variations  in  interpretations  within  each 
of  the  agencies  themselves.  Thus,  homes  in  the  Fort  Worth  area  may 
receive  deficiencies  for  items  that  are  overlooked  entirely  in  other 
parts  of  the  State,  due  to  the  personal  interpretations  placed  on  the 
regulations  by  individual  surveyors. 

Another  problem  that  we  frequently  encounter  is  that  of  the  reim- 
bursement issue.  The  present  form  of  funding  for  facilities  is  a  block 
grant,  based  on  level  of  care,  on  a  per-patient-day  basis. 

Included  in  this  amount,  which  is  totally  unrelated  to  the  cost  of 
daily  nursing  home  operation,  is  supposedly  some  amount  to  cover 
total  consultant  services,  including  pharmacy.  There  are  no  guidelines 
available  from  our  State  agencies  as  to  this  amount,  or  its  proper  alloca- 
tion, and  consequently  the  system  is  designed  to  stimulate  a  confronta- 
tion between  the  pharmacist  and  the  administrator. 

This  is  obviously  an  ideal  setup  for  a  kickback  situation  because  the 
administrator  is  attempting  to  provide  a  wide  range  of  services  on  a 
severely  limited  amount  of  cash,  and  even  the  most  highly  motivated 
pharmacist,  attempting  to  provide  good  quality  consultation,  cannot 
work  totally  for  free.  In  my  particular  situation,  we  charge  the  homes 
$15  per  hour  for  consultant  services.  Even  at  this  rate,  our  pharmacy 
must  subsidize  some  of  my  time  by  at  least  25  to  50  percent,  and  that 
additional  money  has  to  come  from  somewhere. 

This  problem  is  further  compounded  by  another  discrepancy  between 
the  Federal  and  State  regulations.  Federal  requirements  are  that  the 
pharmacist  must  spend  a  sufficient  amount  of  time  in  the  home  to 
complete  his  required  duties. 

In  Texas  our  funding  agency  has  established  minimum  hour  re- 
quirements. As  you  might  expect,  this  minimum  is  rapidly  becoming 
a  maximum.  I  have  a  number  of  homes  that  will  not  pay  me  for  my 
services  for  any  more  than  the  specified  minimum,  regardless  of  the 
need  that  exists  in  those  homes.  Other  homes,  I  am  pleased  to  say. 
have  recognized  this  illogical  process  and  are  willing  to  use  our  serv- 
ices for  the  amount  of  time  necessary  to  properly  fulfill  our  consultant 
role. 

We  have  another  unique  situation  in  Texas  that  causes  significant 
problems  in  attempting  to  provide  quality  pharmaceutical  consulta- 
tion. As  a  pharmacist,  I  am  licensed  by  and  responsible  to  the  Texas 
State  Board  of  Pharmacy.  However,  this  board  has  no  authority  to 
regulate  my  actions  in  the  nursing  facility  and,  consequently,  has 
no  recourse  against  me  if  I  fail  to  perform  my  duties  in  a  professional, 
competent  manner.  Our  section  has  introduced  legislation  within  the 
past  few  days  that  would  give  this  authority  to  the  board  for  phar- 
macy if  passed,  but  until  that  time,  the  problem  will  remain. 

On  one  hand,  I  can  theorize  a  few  potential  solutions  to  some  of  the 
problems  I  have  raised.  For  instance,  because  of  the  problem  of  proper 
and  sufficient  reimbursement  for  consultant  services,  a  nice  case  can 
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be  made  for  direct  reimbursement  to  the  pharmacist  by  the  State 
agency. 

However,  we  are  well  acquainted  with  the  funding  concept,  and  I 
am  uncertain  that  pharmacists  would  be  willing  to  place  themselves 
under  more  direct  control  of  yet  another  State  agency  simply  in  order 
to  assure  adequate  reimbursement  for  their  services. 

Another  mechanism  frequently  offered  to  help  alleviate  kickbacks 
and  conflict  of  interest  is  the  mandatory  separation  of  the  consultant 
and  supplier  functions  for  pharmacy  services.  This  problem  is  rooted 
in  the  volatile  issue  of  freedom  of  choice  in  our  State  and  obviously 
has  no  simple  answer.  I  would  only  comment  that  the  present  eco- 
nomic situation,  as  previously  mentioned,  mandates  the  thinking  of 
such  less  than  ideal  recommendations. 

In  many  respects,  the  regulations  and  laws  hamper  my  ability  to 
achieve  the  level  of  services  that  I  am  capable  of  and  wish  to  provide. 
If  I  am  expected  to  monitor  a  patient's  drug  regimen,  then  I  must 
have  access  to  the  necessary  data.  One  of  the  fundamental  sources  of 
that  data  is  laboratory  tests.  Why,  then,  should  I  not  be  allowed  to 
order  the  tests  themselves  so  that  I  might  properly  complete  this 
vital  role  ? 

Likewise,  if  the  public  intent  of  the  legal  and  regulatory  process  is 
to  assure  a  quality  level  of  patient  care,  why  should  facilities  be  penal- 
ized for  failure  to  comply  with  Federal  and  State  paperwork  that  has 
no  relationship  to  patient  care  ? 

As  an  example,  one  home  for  which  I  work  was  recently  surveyed 
and  the  only  deficiency  found  was  the  absence  of  one  warning  label 
on  a  controlled  substance  prescription.  Quite  correctly,  Federal  and 
State  law  required  this  label,  but  its  omission  did  nothing  to  lower 
the  quality  of  care  in  that  institution.  I  believe  that  the  survey  process 
should  allow  some  discretion  for  the  reporting  procedures,  so  that  this 
home  will  not  be  among  those  in  some  central  computer  being  identi- 
fied as  having  a  pharmaceutical  service  deficiency. 

As  a  brief  aside,  I  would  only  mention  that  the  system  is  designed 
to  stimulate  deficiencies.  Can  you  imagine  the  difficulty  that  a  sur- 
veyor would  have  in  justifying  his  existence  if  the  homes  under  his 
jurisdiction  did  not  receive  deficiencies  ? 

I  began  by  mentioning  that  we  have  Federal  and  State  governments 
to  thank  for  most  of  the  improvement  that  we  have  seen  over  the  past 
decade  in  the  quality  of  care  offered  in  nursing  facilities.  This  process 
is  continuing,  and  as  more  and  more  homes  are  receiving  deficiencies 
in  the  survey  process  and/or  being  placed  on  welfare  hold,  they  are 
beginning  to  see  that  the  old  axiom  of  the  marketplace  is,  in  fact, 
a  truism  today :  that  you  only  receive  exactly  what  you  pay  for. 

In  this  sense,  the  problem  of  paper  compliance  and  unfunded  con- 
sultant services  or  kickbacks  is  slowly  being  eliminated.  But,  once 
again,  I  would  caution  you  that  we  are  approaching  an  era  of  feder- 
ally-mandated and  subsidized  loss  of  quality  because  of  these  same 
processes. 

We  do  still  have  some  bad  actors  in  our  profession  serving  in  a  con- 
sultant capacity.  We  want  them  out  as  much  as  you  do. 

We  do  have  a  substantial  number  of  pharmacists,  and  I  would  say 
a  sufficient  number  of  pharmacists,  who  truly  want  to  provide  quality 
pharmacy  services  to  long-term  care  patients  and  facilities.  We  do  not 
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want  these  highly  motivated  and  competent  individuals  stymied  by  a 
maze  of  conflicting  regulations  nor  a  lack  of  ability  to  be  properly 
reimbursed  for  their  services. 

I  personally  believe  that  the  1972  Social  Security  Amendments  are 
being  implemented  with  varying  success  to  varying  degrees.  What 
appears  to  be  a  major  area  of  concern,  then,  from  our  perspective,  is 
perhaps  a  better  coordination,  compassion,  and  cooperation  of  activi- 
ties at  the  local,  State,  and  national  levels. 

Thank  you  for  your  time  and  allowing  me  to  be  here  today.  I  will  be 
pleased  to  answer  any  questions  you  may  have. 

Mr.  Moss.  Thank  you,  Mr.  Aslin. 

Mr.  Segal? 

Mr.  Segal.  Dr.  Penna,  in  your  prepared  statement  you  discuss  the 
determination  of  a  previous  study  that  approximately  12  hours  a 
week  seems  to  be  the  appropriate  time  to  adequately  review  pharma- 
ceutical services  in  nursing  homes. 

In  the  staff  study  presented  earlier  today,  44  of  60  nursing  homes  in 
Texas  which  were  found  to  be  out  of  compliance  had  consultants  pro- 
viding 6  hours  a  month  or  less. 

Do  you  think  6  hours  a  month  is  an  adequate  amount  of  time  to 
do  a  pharmaceutical  services  review  ? 

Dr.  Penna.  First  of  all,  you  have  to  recognize  that  the  12  hours 
per  week  figure,  which  we  developed  in  our  survey,  resulted  from  an 
average  of  time  spent  by  those  pharmacies  who  submitted  their  reports 
to  us.  We  must  conclude  that  since  this  is  what  is  being  done  in  the 
field  by  those  who  chose  to  respond  to  our  survey,  that  there  must  be 
a  degree  of  appropriateness  attached  to  that  12  hour  per  week  figure. 

We  must  also  recognize  that  a  substantial  range  must  be  associated 
with  that  finding.  I  don't  know  whether  that  range  goes  down  to  the 
6  hours  per  month  figure  you  noted,  which  would  probably  be  in  the 
area  of  iy2  hours  per  week  I  think  6  hours  per  month  extends  beyond 
the  bounds  of  what  we  think  would  be  appropriate  for  quality  phar- 
maceutical service. 

I  would  have  serious  reservations  about  accepting  that  figure  as 
being  appropriate. 

Mr.  Segal.  Using  your  figure  of  iy2  hours  a  week,  90  minutes,  and 
we  have  nursing  homes  ranging  between  100  and  200  beds,  what  are 
we  talking  about  here  ?  It  is  one  review  per  patient  chart  done  in  less 
than  a  minute  a  week  in  some  cases,  and  in  other  cases  less  than  a  half 
minute. 

Do  you  think  that  an  appropriate  analytical  job  can  be  done  there? 

Dr.  Penna.  No. 

Mr.  Segal.  Mr.  Aslin  ? 

Mr.  Aslin.  It  wouuld  depend  entirely  upon  the  housing  facility, 
whether  it  was  an  ICF  or  skilled  facility.  We  are  required  to  review 
the  regimen  in  a  skilled  facility  but  not  an  ICF.  There  is  no  way  you 
can  adequately  review  a  regimen  in  a  skilled  facility  in  30  seconds  or 
even  a  minute. 

Mr.  Segal.  What  would  you  feel  is  an  adequate  time  ? 

Mr.  Aslin.  Here  again  it  would  depend  on  a  lot  of  conditions.  If 
they  have  computerized  records,  this  is  a  great  help.  If  the  home  is  a 
good  home  and  their  paperwork  is  in  good  shape,  this  is  a  great  help. 
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As  an  absolute  minimum  in  a  100-bed  home  it  should  be  8  hours  a 
month.  This  is  with  the  ideal  conditions  and  all  the  paperwork  in 
exact  order. 

Mr.  Segal.  Does  that  include  all  of  the  requirements  a  pharmaceuti- 
cal consultant  must  perform  ? 

Mr.  Asltx.  This  is  merely  for  paper  and  record  review. 

Mr.  Segal.  Would  you  have  an  estimate,  say,  on  a  150-bed  facility, 
as  to  how  much  you  think  might  have  to  be  spent  on  other  pharma- 
ceutical services  ? 

Mr.  Aslin.  Other  than  the  record  review  ? 

Mr.  Segal.  Eight. 

Mr.  Aslin.  Here  again  it  would  depend  upon  the  extent  they  were 
using  your  capabilities.  If  you  were  conducting  significant  in-service 
training  programs,  they  could  take  a  lot  of  time.  Inspecting  the  medica- 
tion area  requires  some  time.  Checking  the  nursing  staff  to  be  sure 
the  patient  actually  gets  the  medication  requires  time. 

In  a  150-bed  facility  I  would  think  that  at  least  6  hours  per  month 
would  be  spent  in  something  other  than  reviewing  the  charts. 

Mr.  Segal.  So  your  conclusion  would  be  that  in  a  facility  which  had 
optimum  conditions,  at  least  8  hours  plus  6  hours  must  be  spent  to 
meet  the  Federal  and  State  regulations? 

Mr.  Aslin.  In  a  150-bed  facility,  yes. 

Mr.  Segal.  Dr.  Penna.  you  mentioned  on  page  10  of  your  statement 
that  HEW,  specifically  the  Bureau  of  Health  Insurance,  has  policies 
which  may  be  encouraging  kickbacks.  Could  you  elaborate  on  that  ? 

Dr.  Penna.  Well,  the  issue  gets  down  to  this :  Pharmacists  are  reim- 
bursed through  medicaid  through  the  State  agencies  which  act  on 
guidelines  issued  by  HEW. 

There  appears  to  be  a  prevailing  opinion  within  State  agencies  that 
pharmacists  who  provide  nondispensing  service  should  be  compen- 
sated from  the  revenues  received  from  the  dispensing  of  drug  products. 

Pharmacists  have  attempted  to  influence  their  medicaid  agencies  to 
say,  uXow  we  provide  a  number  of  hours  of  nondispensing  consulta- 
tion in  nursing  facilities  and  we  have  to  be  compensated  for  this." 

The  policy  that  was  enumerated  by  Mr.  Tierney  recognizes  that 
State  agencies  may  choose  not  to  compensate  pharmacists  for  non- 
dispensing  services  because  such  compensation  can  come  from  pre- 
scription revenues,  and  to  the  extent  that  encourages  State  agencies 
to  refuse  to  compensate  for  nondispensing  service,  it  encourages  nurs- 
ing home  administrators  not  to  compensate  pharmacists,  and  we  have 
a  situation  where  pharmacists  are  providing  nondispensing  service  for 
no  charge. 

In  the  views  of  other  department  officials,  namely,  Dr.  Weikel,  this 
is  a  kickback — providing  service  which  is  of  monetary  value  free  of 
charge. 

Mr.  Roberts.  May  I  expand  on  Dr.  Penna's  comment  with  what  I 
think  is  perhaps  the  most  pungent  example? 
Mr.  Moss.  Let  me  swear  you  as  a  witness  first. 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
before  this  subcommittee  will  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God  ? 

Mr.  Roberts.  I  do,  Mr.  Chairman. 
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Mr.  Moss.  Identify  yourself  for  the  record. 

Mr.  Roberts.  Carl  Roberts,  associate  general  counsel,  American 
Pharmaceutical  Association. 

A  perfect  example  of  the  problem  we  are  talking  about,  exists  in 
the  State  of  New  York  under  the  medicaid  program.  I  am  speaking 
now  in  terms  of  expecting  pharmacies  to  obtain  their  compensation 
for  nondispensing  pharmaceutical  service  from  the  fees  they  may 
receive  foi  dispensing  drugs. 

In  the  State  of  New  York  in  1968  pharmacists  were  paid  a  profes- 
sional fee  for  dispensing  of  $1.80  per  prescription. 

In  1977,  pharmacists  are  still  paid  $1.80  per  prescription  for  dis- 
pensing in  the  New  York  medicaid  program. 

Taking  into  account  inflation  and  other  increasing  expense  factors, 
it  is  certainly  obvious  to  us,  and  I  am  sure  it  would  be  obvious  to  the 
rommittee,  that  when  a  pharmacist  today  is  being  asked  to  provide 
nondispensing  pharmaceutical  service  for  no  compensation  and  told 
to  get  it  out  of  the  $1.80  he  has  been  getting  for  almost  the  past  10 
years  without  a  penny  increase,  something  has  got  to  give  somewhere 
in  that  system.  I  think  this  is  a  substantial  portion  of  the  kickback 
problem,  which  this  committee  and  other  committees  are  now  uncover- 
ing in  New  York. 

Mr.  Segal.  You  would  not  consider  it  a  kickback  if  the  pharmacist, 
in  dispensing  his  services,  his  drug  services,  added  an  incremental 
portion  or  an  additional  cost  to  the  actual  drug  provision,  and  that 
was  all  known  and  passed  on  to  the  nursing  home  and  then  passed  on 
to  medicare  and  medicaid,  would  you? 

Mr.  Roberts.  It  would  depend  on  where  the  money  is  going,  Mr. 
Segal.  In  my  view  a  kickback  situation  can  occur  only  when  the  phar- 
macist is  paying  something  of  value  directly  to  another  party,  or,  in 
lieu  of  that,  is  not  receiving  from  another  party  the  full  amount  of 
a  debt  owed  him. 

I  think  what  you  are  talking  about,  which  we  can  characterize  as 
padding  bills,  is  another  form  of  abuse.  It  may  well  be  fraudulent  in  a 
given  situation  but  it  is  not  the  same  as  a  kickback  situation  unless  the 
money  goes  to  someone  else. 

Mr.  Moss.  This  is  really  analogous  to  the  situation  we  had  in  the  late 
1960's  in  the  securities  industry,  particularly  in  the  sale  of  mutual 
funds,  where  we  had  the  give-away  and  the  give-ups  on  commissions. 
We  have  seen  it  generally  throughout  the  securities  industry  in  the 
matter  of  the  so-called  soft  dollar  reimbursement  for  services  rather 
than  hard  dollar,  which  is  a  way  of  getting  so-called  free  services  if 
business  is  directed  to  a  particular  broker  or  to  a  particular  investor. 

I  have  taken  a  very  strong  exception  to  this  in  the  securities  industry. 
I  think  it  is  an  evil  wherever  it  occurs.  It  is  far  better  to  recognize 
the  reality  of  costs  and  pay  those  costs  at  reasonable  levels  of  profit 
rather  than  attempting  to  delude  either  the  Government  or  the  tax- 
payer that  somehow  something  is  being  gotten  for  nothing. 

Mr.  Roberts.  We  certainly  support  that  position,  Mr.  Chairman. 
That  is  the  specific  point  made  in  Dr.  Penna's  testimony. 

Mr.  Segal,  As  an  elaboration  of  that,  Mr.  Aslin,  you  in  your  state- 
ment indicate  that  there  is  some  potential  conflict  between  the  role 
played  by  the  same  individual  in  both  capacities. 
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Would  you  care  to  elaborate  on  that  % 

Mr.  Aslin.  Yes,  this  does  present  a  potential  conflict.  The  ideal 
situation,  as  I  see  it,  would  be  for  the  vendor  to  also  be  the  consultant. 
The  consultant  should  be  the  complete  vendor. 

In  my  facilities,  the  ones  that  my  company  does  most  of  the  vendor 
program  with  are  the  ones  I  have  the  least  problems  with  as  far  as 
compliance  with  records,  compliance  with  administration  of  medica- 
tion, and  this  type  of  thing. 

You  do  have  the  problem,  if  the  vendor  and  consultant  are  the  same 
person,  where  somebody  could  get  together  and  say,  "Look,  I  will 
give  you  my  business  if  you  will  consult  for  me."  This  is  a  potential 
for  a  kickback. 

Dr.  Penna.  If  I  might  add  some  remark  to  that,  arguably,  Mr. 
Chairman,  there  is  a  potential  conflict  of  interest  where  the  provider  of 
dispensing  service  and  the  provider  of  nondispensing  service  are  one 
and  the  same  person ;  but  there  are  also,  on  the  other  side  of  the  issue, 
significant  problems  as  well ;  namely,  control  of  drug  products  within 
the  facility. 

This  becomes  particularly  acute  where  the  facility  is  using  what  we 
call  a  unit  dose  dispensing  system,  which  is  a  system  designed  to  assure 
that  each  patient  gets  the  drug  in  individual  dosage  packages  and 
where  there  is  no  more  than  a  24-hour  supply  of  drugs  in  a  facility  at 
any  one  time.  It  is  an  involved,  and,  in  some  cases,  is  a  necessary  sys- 
tem for  drug  distribution.  It  serves,  in  many  cases,  to  provide  for  a 
high  degree  of  security  and  control  of  drugs  within  the  facility. 

Under  a  unit  dose  distribution  system,  it  would  be  virtually  impos- 
sible to  separate  the  vendor  and  the  consulting  services,  if  you  will, 
or  the  dispensing  and  non- dispensing  services  because  they  are  so 
closely  entwined  with  one  another. 

Mr.  Segal.  J ust  to  summarize  and  understand  the  position  you  have 
on  the  issue  of  how  HEW  through  medicare  is  operating  on  the  cost 
allowance,  is  it  your  conclusion  that  either  there  is  a  kickback  arrange- 
ment involved  and  the  pharmaceutical  consultant  is  providing  his 
services  free,  or  the  bill  is  being  padded,  in  which  case  there  are  ad- 
ditional costs  to  the  medicare  program,  but  in  either  case  it  is  costing 
the  taxpayers  more  money  ? 

Dr.  Penna.  Pharmacists  cannot  pad  their  medicaid  bills.  They  are 
paid  a  fee.  That  is  established  by  the  medicaid  department. 

Mr.  Segal.  I  asked  the  question  specifically  in  reference  to  medi- 
care. You  could  answer  it  for  both,  if  you  like. 

Dr.  Penna.  Insofar  as  the  policy  of  HEW  might  create  incentives 
for  pharmacists  to  obtain  their  compensation  for  nondispensing  serv- 
ice via  other  routes  in  terms  of  upping  their  services  or  upping  the  bills 
for  drugs,  yes,  such  an  incentive  does  exist.  To  the  extent  it  exists  and  is 
promulgated  by  certain  statements  from  HEW  officials,  I  would  agree 
with  that. 

Mr.  Segal.  You  think  HEW  policy,  particularly  of  the  Bureau  of 
Health  Insurance,  is  encouraging  added  expense  that  either  leads  to 
kickbacks  or  padding  of  bills  ? 

Dr.  Penna.  That  is  correct. 

Mr.  Segal.  Thank  you,  Mr.  Chairman. 

[The  following  letter  and  attachment  were  subsequently  received  for 
the  record :] 
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THE    SECRETARY   OF    HEALTH,   EDUCATION,  AND  "W  El'FARE' 

t  v  :  . 

WASHINGTON,  D.  C.  20201 


The  Honorable  John  E.  Moss 
Chairman,    Subcommittee  on  Oversight 

and  Investigations 
Committee  on  Interstate  and  Foreign 

Commerce 
House   of  Representatives 
Washington,   D.C.  20515 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter   concerning  services  provided  by 
consultant  pharmacists   to  nursing  homes  participating  in 
the  Medicare  and  Medicaid  programs. 

Since   1974  ,   Federal  regulations  have  required  pharmacy 
consultant   services   in  long-term  care   facilities   as  a 
condition  of  participation.      This  requirement  recognizes 
the  professional   status   of  pharmacists   and  makes   them  an 
integral  part   of   the  health  care  team. 

As  you  know,   Medicare  reimbursement   to  participating 
institutional  providers   of   services,    including  skilled 
nursing  facilities,    is   on  a  reasonable   cost  basis.  Both 
the   cost  of  drugs   and  the  cost   of   consultant  services 
furnished   to   the  facility  are  allowable  costs,   with  Medicare 
paying  its  proportionate  share.     Under  Medicaid,  vendor 
payments   are  made  by  the   State  to   the  pharmacist  for 
prescribed  drugs   furnished   to   recipients.      In  States  that 
reimburse   for  long-term  care   services   on  a  reasonable  cost 
basis,   the   cost  of   consultant   services   is   an  allowable 
cost   to   the  facility.     Under  both  programs,   a  distinction 
is  made  between  the  costs  of   consultant   services   and  the 
cost   of  drugs. 

The  Department   of  Health,   Education,   and  Welfare  in  no  way 
endorses  kickback  arrangements,   and  I  do  not  believe  that 
Mr.    Tierney's   statement   in  the  Provider  Reimbursement 
Manual  cited  by  the  American  Pharmaceutical  Association 
(APhA)    implies   any  such  endorsement.      It   is   clearly  the 
responsibility  of   the  provider,   as   a  prudent  and  cost- 
conscious  buyer,   to  minimize  its  drug   costs  by  seeking 
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the  best  deal  available.      Thus,   Medicare  requires  the 
operator,   as   a  condition  of   the  allowance  of  his  drug 
costs,   not   only   to   seek   competitive   prices,   but  also 
to   obtain  any  rebates,   discounts,   or  other  reductions 
in  cost   that  vendors  make  available.     Medicare  also 
requires   that   any   such  rebates,    discounts,    etc.,  be 
used  to  reduce   the  specific  costs   to  which  they  apply. 
An   improper   situation  occurs   only  where   such  discounts 
are  not  used   to  reduce  the  provider's   costs;    that  is, 
the   true   cost   to   the  provider   is   lower   than   its  records 
indicate . 

The  purpose   of  -the  Provider   Reimbursement  Manual  section 
(copy   enclosed)    that   includes   the   statement   cited  by  the 
APhA  is   to   indicate   that  where   the   pharmacist  performs 
consultant  services   for  the  provider  which  warrant  the 
imposition  of   a  charge   for   such  services,    the   cost  to 
the  provider  represented  by  the   consultant   fee  is 
recognized   for   reimbursement   purposes   under   the  Medicare 
program.      The  manual  instruction  also   takes  note  of  the 
fact  that   in  some  instances,   particularly  in  the   case  of 
small  providers,   pharmacists   furnish  consultant  services 
for  which  they  have  no  expectancy  of  being  paid  because 
the  services   are  not   sufficiently  extensive   to  warrant 
separate  payment.      The  manual  instruction,    in  this  regard, 
was   simply  designed   to  make  clear  that   the  Medicare  program 
does   not  mandate   a  separate   charge   for   consultation  in 
such  circumstances. 

It   is  unfortunate  that   the  instruction  has  been  construed 

to  be  a  deterrent   to   the  imposition  of   charges   for  pharmacists' 

consultant   services.      The  Health   Care   Financing  Administration 

is   revising   the  manual   to   obviate  any  implications  that 

there  are  policy  differences  between  the  Medicare  and  the 

Medicaid  programs   in  this  regard.      No   such  result  was 

intended . 

I  hope  that   this   information  will  be  helpful  to   the  Sub- 
committee.     If   I  may  serve  you  further,   please  call  on 
me . 
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"    1B-75  COSTS  RELATED  TO  PAT  I  TNT  CAPE  ,  2103.1 

should  reimburse  the  provider  only  for  those  costs  which  a  prudent  and 
cost-conscious  buyer  would  pay  and,  therefore,  those  costs  which  the 
provider  pays  for  the  equipment  leased  from  the  staff  radiologist  which 
are  in  excess  of  costs  for  equivalent  equipment  ohtained  through  com- 
petitive bidding  should  be  denied. 

2103.1     Cost  of  Drugs  and  Pointed  Medir.nl  Supplies;  — 

A.  General . — Tiie  cost  of  drugs  and  related  medical  supplies  furnished 
by  providers  to  Medicare  beneficiaries  are  reimbursable  by  the  program 

on  a  reasonable  cost  basis.     To  meet  the  te^t  of  reasonableness,  the 
cost  of  the  drug  or  medical  supply  should  not  exceed  the  amount  a 
prudent  and  cost-conscious  buyer  would  pay  for  the  same  item. 

B.  Prescription  Drut?s. — Providers  which  have  their  own  pharmacy  are 
expected  to  purchase  driigs  in  bulk,  where  possible,   from  manufacturers  or 
recognized  wholesale  outlets  to  gain  economies  from  quantity  purchasing. 

Providers  not  having  their  own  pharmacies  generally  purchase  drugs  under 
arrangements  with  local  pharmacies  rather  tiian  from  manufacturers,  or 
wholesalers,     l/here  the  drugs  are  purchased  under  arrangements,   the  charges 
to  the  provider  bv  the  supplier  become  the  provider's  pharmacy  costs. 
In  such  cases,   these  providers  should  pav  no  more  than  the  going  rate 
for  prescription  drugs  and,   in  addition,  should  seek  to  minimize  their 
pharmacv  costs  bv  obtaining  discounts,  either  direct  or  indirect,  from 

supplier.     It  is  not  expected  that  a  provider  will  utilize  the  services 
of  a  higher  charge  pharmacy  for  its  normal  prescription  needs  merely  because 
tfae  pharmacy  provides  24-hour  emergency  services.     Of  course,   the  Medicare 
program  will  recognize  the  costs  of  services  from  a  pharmacy  furnishing 
24-hour  services  when  a  prescription  is  required  at  a  time  when  the  provider's 
normal  source  of  prescription     is  not  available,  even  though  this  pharmacy 
may  have  higher  charges  than  and  may  not  be  the  same  as  the  one  with  which  the 
regular  prescription  orders  are  placed. 

A  pharmacist's  fee  for  consultant  services  should  not  be  included  in  the 
price  of  the  prescriptions.     If  the  extent  of  the  consultant  services  is 
snch  that  the  pharmacist  believes  it  necessary  to  make  a  charge  for  these 
services,  then  it  would  be  appropriate  for  the  pharmacist  to  make  a 
separate  charge  to  the  provider.     The  charge  for  the  consultant  services 
may  be  included  in  the  provider's  administrative  costs,  to  the  extent 
reasonable.     The  provider  should  document  the  extent  of  these  services 
received  so  that  any  payment  for  them  may  be  evaluated  under  the 
prudent  buyer  policy.     It  is  recognized,  however,  that  in  many  cases 
it  would  not  be  reasonable  to  charge  the  provider  for  the  services, 
since  the  pharmacist  already  receives  compensating  value  in  the  volume  of 
prescription  business  done  under  the  arrangement  with  the  provider. 
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2104.1  COSTS  RELATED  TO  PATIENT  CARE  10-75 

The  provider,  as  part  of  its  financial  recordkeeping  responsibility  under 
the  program,  must  have  on  supplier  invoices  all  needed  cost  verification 
information — i.e.,  name,  brand,  quantity,   form  and  strength  of  the  drugs 
supplied  and  the  provider's  actual  cost.     Otherwise,   the  intermediary  in 
accordance  with  section  1813  of  the  Social  Security  Act  and  section 
405.453  of  the  regulations,  will  be  required  to  deny  charges  for  unlabeled 
drugs  because  of  inadequate  records.     Any  cost  reductions  received  on  drug 
purchases,  such  as  discounts   (cash,  trade,  purchase  and  quantity),  rebates, 
etc.,  must  also  be  clearly  reflected  on  the  individual  invoices  or  related 
documentation. 

C.  Nonprescription  Drugs  and  Medical  Supplies. — IJherever  feasible 
and  to  the  extent  permitted  by  State  law,  providers   should  also  purchase 
their  nonprescription  drugs  and  medical  supplies  in  bulk  to  get  more 
reasonable  prices  and  take  advantage  of  quant itv  and  other  discounts. 
(See  §  2203.1  concerning  routine  drugs  in  SNF's.) 

D.  Survey  Results   to  Determine  Scope  of  Audit. — The  results  of 
intermediary  surveys  for  evaluating  cEie  cost  of  drugs  and  other  related 
nedical  supplies  will  be  one  of  the  factors  considered  in  the  scope  of 
audit  determinations. 

21  OA.     UNALLOWABLE  COSTS  REIATO*  TO  PATIENT  CARE 

2104.1     Ambulance  Service. — Ambulance  service  is  covered  under  the 
supplemental  medical  insurance  plan  -  Part  U.     A  provider  may  furnish 
ambulance  services  either  directly  or  under  arrangements.     Where  a 
provider  furnishes  ambulance  services  to  program  beneficiaries,  reim- 
bursement is  made  on  a  reasonable  cost  basis.     When  tihe  services  are 
provided  under  arrangements,  the  charge  to  the  provider  by  the  ambulance 
company  becomes   the  provider's  cost.     This  charge  must  be  reasonable  and 
the  cost   to  the  provider  should  not  in  anv  way,  because  of  the  arrangement, 
exceed  what  would  have  been  the  charge  if  the  ambulance  company  had  been 
permitted  to  bill  the  program  directly,   i.e.,  exceed  the  amount  established 
as  reasonable  for  such  services  by  the  Medicare  Part  B  carrier  serving  the 
same  locality.     Since  costs  of  ambulance  services  are  reimbursed  under  the 
supplemental  medical  insurance  plan,  these  costs  must  be  removed  from  the 
provider's  costs  under  Part  A. 
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Mr.  Moss.  Mr.  Luken. 

Mr.  Luken.  Dr.  Penna,  I  would  like  to  get  back  to  this  question 
which  I  do  not  yet  understand,  where  the  pharmacist  gives  nondis- 
pensing services  at  no  cost  to  the  facility.  That  is  described  as  a  kick- 
back. It  actually  gets  a  savings  to  the  payer,  does  it  not,  or  is  there 
something  else  that  we  don't  see  here  ?  Is  there  a  claim  being  made  for 
these  services  by  the  nursing  home  ? 

Dr.  Penna.  It  varies  all  over  the  lot. 

Mr.  Luken.  Doesn't  it  make  a  difference  how  it  varies,  as  to  whether 
or  not  it  can  be  described  as  a  kickback?  In  a  kickback  somebody 
usually  profits. 

Dr.  Penna.  First  of  all,  according  to  the  definition  of  kickbacks 
included  in  the  subcommittee's  questionnaire,  the  provision  of  serv- 
ices was  specifically  included.  Therefore,  insofar  as  the  definition  used 
by  the  subcommittee  of  a  kickback,  providing  nondispensing  service 
at  no  charge  would  fulfill  that  definition  in  my  opinion. 

However,  the  issue  is  much  broader  than  that.  It  is  much  more  per- 
vasive because  you  don't  get  something  for  nothing — first  of  all,  assume 
the  pharmacist  is  doing  a  good  job  spending  12  hours  a  week.  He  has 
to  get  payment  from  somewhere.  We  like  to  think  pharmacists,  like 
everybody  else,  are  altruistic  but  they  will  not  spend  that  much  time 
a  week  in  a  facility  without  pay.  That  payment  has  to  come  from  some 
place. 

Either  providing  service  and  meeting  conditions  are  

Mr.  Luken.  What  is  that  ? 

Dr.  Penna.  Either  they  are  providing  all  the  services  required  as 
a  condition  of  participation  or  they  are  not. 

If  they  are  not  paid  for  providing  these  nondispensing  services, 
there  is  a  tremendous  pressure  placed  on  that  nonprovider  to  cut  cor- 
ners and  to  provide  less  than  the  required  number  of  hours  or  to  pro- 
vide less  than  the  mandated  amount  of  service  for  facilities. 

We  saw  some  examples  of  that  this  morning. 

To  the  extent  that  policies  established  by  State  and  Federal  agencies 
encourage  that  pharmacist  not  to  be  reimbursed  for  nondispensing 
activities,  this  encourages  them  to  cut  corners. 

Mr.  Luken.  Who  is  paying  him  ? 

Dr.  Penna.  Payment  may  come  from  inflated  bills  submitted  to 
medicare  agencies. 

Mr.  Luken.  Are  there  cases  you  are  aware  of  ? 
Dr.  Penna.  I  have  no  specific  examples. 

Mr.  Roberts.  If  the  pharmacist  is  not  receiving  full  compensation 
for  the  nondispensing  services  he  is  providing  or  is  supposed  to  pro- 
vide, then  I  think  you  get  pressures  for  the  types  of  abuses  which 
already  have  been  uncovered  in  some  instances  in  nursing  home 
investigations. 

Mr.  Luken.  We  are  trying  to  get  the  facts. 

Mr,  Roberts.  I  will  give  you  the  types  of  abuses  I  am  talking  about. 

You  may  in  the  dispensing  function  have  the  kind  

Mr.  Luken.  Are  these  hypothetical  ? 

Mr.  Roberts.  No,  not  at  least  in  terms  of  allegations  made  in  the 
investigations  and  some  prosecutions  which  have  resulted  from 
investigations. 
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Here  is  a  specific.  A  pharmacist  may  be  pressured  into  billing  the 
program  or  the  facility  for  a  brandname  drug  product  which  has  a 
higher  cost  than  a  different  brand  or  a  so-called  generic  drug  product 
which  he  actually  dispensed  at  a  lower  cost. 

In  that  particular  case  the  program  would  be  paying  directly. 

There  have  been  allegations,  and  I  would  accept  them  at  face  value, 
that  pharmacists  have  gone  so  far  as  to  bill  for  drugs  which  were  not 
dispensed  at  all. 

Our  point  is  that  if  the  pharmacist  is  adequately  compensated  for 
all  of  the  services  that  he  is  providing,  then  there  simply  is  no  incen- 
tive on  his  part  to  go  ahead  and  get  involved  in  these  kinds  of  abuses. 

TVe  sincerely  believe  that  to  the  extent  pharmacists  have  been  in- 
volved in  these  abuses,  it  is  generally  because  they  have  been  subjected 
to  economic  pressure  which  they  cannot  deal  with  in  any  other  fashion. 

Mr.  LrKEX.  I  think  we  can  assume  that  the  pharmacist  is  being  paid. 
TTe  can  agree  it  would  be  a  good  policy  if  we  labeled  what  the  payment 
to  that  pharmacist  is :  namely,  payment  for  services. 

We  are  having  a  problem  in  calling  that  a  kickback.  I  am  not  hear- 
ing too  much  by  way  of  facts  here. 

You  say  there  are  allegations,  but  they  still  sound  like  speculations. 

Don't  we  have  any  more  facts  on  these  cases  I 

Mr.  Roberts.  I  can  only  say  to  you  that  our  association  is  not  in  a 
position  to  do  its  own  investigation.  What  I  am  relaying  to  you  is  in- 
formation and  material  that  I  have  seen  developed  as  a  result  of  both 
House  and  Senate  investigations. 

Again,  we  are  in  the  position  of  having  to  accept  that  information 
at  face  value,  and  I.  therefore,  feel  that  the  kind  of  situation  we  are 
talking  about  does  exist. 

Mr.  Moss  Tomorrow  we  will  have  specific  testimony  regarding 
the  instances  of  kickbacks,  some  of  which  will  be  prosecuted  by  the 
State  of  Xew  York. 

Mr.  Lukex.  As  part  of  the  subcommittee's  report  "Fraud  and  Abuse 
in  Nursing  Homes:  Pharmaceutical  Kickback  Arrangement.  Commit- 
tee Print  95-9. 

The  arrangement  most  often  identified  by  the  returns,  that  is  providing  non- 
dispensing  pharmaceutical  services  free,  was  not  considered  to  be  a  kickback  by 
some  pharmacists  but  rather  time  they  devoted  in  a  pro  bono  capacity  to  the 
community.  Fifty-six  pharmacists  identified  this  practice. 

It  is  difficult  to  assess  whether  free  services  were  required  by  the  nursing 
home  as  a  condition  for  receiving  its  drug  business.  If  required  and  done  with  a 
willful  intent  to  defraud,  this  might  represent  a  kickback. 

I  am  not  sure  I  understand  that  last  sentence. 

Mr.  Roberts.  If  the  facility  is  billing  the  medicare  program — and 
I  limit  my  comment  to  medicare — if  the  facility  is  billing  the  medicare 
program  for  pharmaceutical  service  as  a  reimbursable  cost  and  is  not 
saying  the  amounts  billed  and  received  for  that  service  to  the  phar- 
macist, then  the  money  is  going  into  the  pockets  of  the  facility. 

Mr.  LrKEX".  That  is  clear. 

Mr*  Roberts.  The  point  is  that  under  the  medicare  regulations  that 
is  unlawful.  The  facility  is  required  to  pass  on  to  the  medicare  pro- 
gram any  savings,  discounts,  or  anything  of  a  similar  nature  which 
it  receives.  TTe  think  that  does  not  happen  in  many  instances. 
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Mr.  Ltjken.  As  the  chairman  suggests,  we  will  find  out  more  about 
what  really  does  happen  tomorrow. 

In  what  respect  do  HEW  and  Texas  Pharmaceutical  review  guide- 
lines vary  ? 

Mr.  Aslin.  It  is  not  the  guidelines  but  the  interpretations.  I  say 
there  are  differing  interpretations  between  HEW,  each  of  the  two 
State  agencies,  and  myself.  The  guidelines  are  very  broad. 

How  the  pharmacist  performs  his  function  never  has  been  really 
well  defined.  I  have  my  own  idea  of  how  pharmacists  should  provide 
their  functions.  The  department  of  health  resources  has  its  idea. 

Mr.LuKEN.  HEW? 

Mr.  Aslin.  I  am  talking  about  the  Texas  Department  of  Health  Re- 
sources. The  Texas  Department  of  Public  Welfare  has  its  idea.  HEW 
has  its  idea. 

Mr.  Ltjken.  Don't  the  HEW  guidelines  pre-empt,  if  there  is  a 
conflict  ? 

Mr.  Aslin.  There  are  conflicts  of  interpretation,  sir,  not  really  con- 
flicts in  the  guidelines.  The  guidelines  themselves  say  that  the  consult- 
ant will  review  the  drug  regimen  and  report  any  irregularities.  Here  is 
where  the  interpretation  portion  comes  in.  What  is  an  irregularity  ? 

Mr.  Ltjken.  We  will  agree  the  States  cannot  have  more  lax 
guidelines. 

Mr.  Aslin.  No,  sir.  If  anything,  our  State  has  as  strict  or  more  strict 
guidelines. 

As  mentioned  in  my  testimony,  if  I  may  elaborate,  we  have  intro- 
duced in  the  State  of  Texas  a  bill  which  would  allow  the  State  board 
of  pharmacy  control  over  the  practice  of  pharmacy  in  any  health-care 
facility,  which  would  give  them  the  authority  to  promulgate  regula- 
tions in  nursing  homes. 

At  this  time  the  surveying  agency,  the  Texas  State  Department  of 
Health  Resources,  has  absolutely  no  control  over  any  pharmacist  prac- 
ticing in  any  facility.  Their  only  recourse  is  the  facility.  They  can 
write  a  deficiency  on  the  facility  but  they  cannot  bother  the  pharmacy. 

We  are  trying  to  rectify  that  situation  in  the  State  of  Texas. 

Mr.  Luken.  Mr.  Penna,  you  stated  that  pharmacists  may  take  ad- 
vantage of  your  association's  training  symposium. 

Do  you  feel  that  consulting  pharmacists  should  be  required  by  State 
law  or  Federal  law  to  attend  periodic  training  sessions  or  symposiums? 

Dr.  Penna.  The  conditions  of  participation  in  the  definition  of  a 
pharmacist  provide  that  a  pharmacist  has  had  training  in  institutional 
practice  or  some  other  program  that  will  acquaint  the  pharmacist 
with  the  unique  functions  required  of  pharmacists  serving  in  health 
care  facilities. 

We  feel  that  the  programs  we  have  put  together,  many  of  them  under 
contract  with  the  Department  of  Health,  Education,  and  Welfare, 
produced  in  cooperation  with  State  pharmaceutical  associations,  have 
been  such  as  to  provide  a  substantial  amount  of  training  and  education, 
and  more  particularly,  the  tools  required  for  pharmacists  to  carry 
out  their  functions. 

With  regard  to  requirements  for  training,  we  believe  that  the  cur- 
rent licensure  laws  as  they  exist  in  the  various  States,  where  the  phar- 
macist must  indicate  upon  his  original  licensure  that  he  has  graduated 
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from  an  accredited  college  of  pharmacy  and  has  passed  an  extensive 
examination,  are  sufficient  to  provide  evidence  to  the  State  Board  of 
Pharmacy  that  he  is  capable  of  carrying  out  all  the  functions  relegated 
to  the  practice  of  pharmacy.  This  includes  practice  in  various  institu- 
tions of  care — long-term  care  facilities,  mental  health  centers,  and 
so  on. 

Mr.  Lukex.  There  are  these  HEW  symposiums  ? 
Dr.  Penna.  Yes. 

Mr.  Luken.  They  have  these  training  courses. 
Dr.  Penna.  Yes. 

Mr.  Luken.  Can  you  tell  us  what  their  popularity  is  ? 

Dr.  Pexna.  Extremely  popular.  In  1973  we  began  the  series  of  pro- 
grams. HEW  required  that  we  do  only  20.  When  we  finished  with  the 
20,  the  demand  was  so  large  we  ended  up  doing  close  to  90.  We  estimate 
close  to  10,000  pharmacists  have  actually  received  training  under  such 
programs. 

We  have  just  currently  concluded  a  contract  with  HEW's  division 
of  long-term  care  in  which  we  created  training  programs  for  the  entire 
health  team — the  pharmacist,  the  dietician,  the  nurse,  the  administra- 
tor, the  physician. 

We  have  sponsored  three  pilot  programs,  one  in  Austin,  one  in 
Chicago,  and  one  in  Atlanta. 

The  responses  from  those  who  attended  these  sessions  have  been 
extremely  positive. 

We  have  had  inquiries  already  from  a  number  of  States  desiring  to 
sponsor  similar  programs  in  their  own  States. 

The  growth  of  organizations  in  this  field  also  is  indicative  of  the 
interest  of  pharmacists.  The  nursing  facilities  section,  of  the  Texas 
Pharmaceutical  Association,  is  an  example.  There  are  similar  sections 
in  California,  Georgia,  and  other  States. 

In  our  own  association  we  have  a  section  of  long-term  care  which 
was  formed  by  pharmacists  who  were  practicing  in  long-term  care 
facilities,  desiring  more  information,  more  tools  as  to  how  they  can 
improve  their  services. 

Mr.  Luken.  In  many  States  the  bar  associations  are  designated  as 
arms  of  the  courts,  the  State  supreme  courts.  Lawyers  are  required  to 
join.  Then  the  bar  associations  become  enforcement  arms  as  far  as  re- 
quiring licensed  attorneys  to  live  up  to  a  certain  standard  of  ethics,  and 
there  are  sanctions. 

Is  there  any  similarity  between  this  arrangement  and  the  Pharma- 
ceutical Association  and  the  State  association? 

Dr.  Penna.  I  will  ask  our  associate  general  counsel  that.  That  gets 
into  antitrust  problems.  I  will  let  him  handle  that. 

Mr.  Roberts.  Mr.  Luken  

Mr.  Luken.  The  bar  associations  are  involved  in  antitrust? 

Dr.  Penna.  No,  it  would  be  involved  in  antitrust  if  we  got  into  it. 

Mr.  Roberts.  The  situation  involves  a  distinction.  There  is  a  dis- 
tinction between  the  organized  bar — integrated  bar  associations — 
and  the  other  professions. 

Unfortunately,  professional  organizations  and  associations  take 
a  lot  of  heat  from  the  public  regarding  the  whole  area  of  self -regula- 
tion and  self-policing.  But,  to  be  frank  with  you,  such  associations 
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have  only  a  very  limited  manner  in  which  they  can  operate  to  regu- 
late their  professions. 

For  example,  the  American  Pharmaceutical  Association  is  able  to 
take  some  form  of  disciplinary  action  only  with  regard  to  its  mem- 
bers. The  limit  on  that  action  is  the  ultimate  sanction  of  revocation 
of  membership  in  the  association. 

Frankly,  I  personally  would  like  to  see  a  great  deal  more  authority 
for  self-regulation  and  self-policing  among  the  professions  and  their 
associations.  Unfortunately,  society  has  made  the  decision  that  the 
regulatory  function  is  to  reside  primarily  in  the  State  and  Federal 
Governments. 

Mr.  Luken.  You  said  self-regulation.  Perhaps  we  should  define 
that.  Where  we  have  an  integrated  bar,  do  you  call  that 
sel,f-regulation  ? 

Mr.  Roberts.  I  do,  because  the  bar — acting  as  an  arm  of  the  court 
in  those  States  where  we  have  this  system — the  bar  is  able  to  control 
the  right  of  practitioners  to  practice. 

Mr.  Luken.  That  is  what  you  are  talking  about  when  you  say  self- 
regulation?  The  pharmaceutical  associations  would  be  an  arm  of  the 
State  government? 

Mr.  Roberts.  Yes.  That  would  be  the  ultimate  control  necessary  to 
be  able  to  really  engage  in  meaningful  self -regulation  and  self- 
policing. 

As  things  stand  now,  the  associations  cannot  in  any  way  control  the 
right  of  individual  practitioners  to  practice.  They  are  licensed  by 
State  agencies,  and  nothing  the  associations  can  do  can  act  to  revoke 
or  suspend  or  otherwise  affect  that  license  and  the  right  to  practice. 

What  I  am  saying  is  that  the  public  looks  to  professional  associa- 
tions to  regulate  and  to  police  the  activities  and  actions  of  their 
practitioners,  but  except  for  the  bar,  which  is  the  notable  exception, 
the  professions  through  their  associations  do  not  have  this  authority. 

Mr.  Luken.  How  else  do  you  think  we  could  improve  the  quality 
of  consulting  pharmacists  ?  There  must  be  a  backstop  to  this  system. 

Dr.  Penna.  As  I  listened  to  the  testimony  this  morning,  I  found 
myself  thinking  that  10  years  ago,  when  the  social  security  amend- 
ments were  originally  passed,  which  created  the  whole  matter  of 
long-term  care  and  the  delivery  o,f  pharmaceutical  services  in  those 
facilities,  the  time  spent  by  pharmacists  in  facilities  was  zero. 

Here  it  is  10  years  later  and  we  have  the  concept  of  pharmacists 
monitoring  patient  medication  records,  and  medical  charts. 

There  are  articles  which  have  been  published  which  document  be- 
yond a  shadow  of  a  doubt  that  pharmacists  are  contributing  substan- 
tially to  the  care  of  long-term  patients. 

Are  we  satisfied  with  the  current  level  ?  The  answer  is  no. 

Are  we  satisfied  with  the  progress  ?  I  have  to  say  yes,  I  am  satisfied 
with  the  progress  which  has  been  made.  However,  I  am  not  content 
to  say  we  should  stop  here. 

In  answer  to  your  question,  I  think  we  are  on  the  right  track. 
I  think  we  should  look  at  the  progress  which  has  been  made  and  build 
on  that  and  take  a  look  at  the  problems  we  are  currently  facing,  and, 
as  the  chairman  said  in  his  opening  remarks,  get  at  the  root  causes  of 
those  problems. 
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Where  there  are  adverse  incentives,  get  rid  of  them.  Where  we 
need  incentives  for  greater  participation,  consider  them  and  enact 
them  where  considered  appropriate. 

Mr.  Luken.  Thank  you. 

With  regard  to  the  impact  of  pharmaceutical  services  on  long- 
term  care,  you  mentioned  that  while  a  definite  cost-benefit  analysis 
study  is  yet  to  be  made,  we  can  conclude  in  a  preliminary  way  at  least 
that  pharmacists'  involvement  in  improving  the  overall  quality  of 
drug  therapy  in  long-term  care  facilities  can  be  accomplished  with  a 
definitely  favorable  cost-benefit  balance.  You  stated  this  on  page  7. 

That  is  a  rather  broad  statement,  is  it  not  ? 

Dr.  Penna.  The  reason  that  statement  

Mr.  Luken.  Rather  unsupported  ? 

Dr.  Penna.  The  definitive  cost-benefit  analysis  study  is  yet  to  be 
accomplished.  The  evidence  which  we  have  accumulated  to  date  points 
very  strongly  toward  a  positive  cost-benefit  balance. 

Mr.  Luken.  What  is  that  evidence? 

Dr.  Penna.  I  can  accumulate  a  number  of  articles  which  have  been 
published  in  this  area  and  submit  them  for  your  information.  I  cited 
several  in  my  testimony. 

A  number  of  other  research  studies  have  been  performed.  I  do 
not  know  your  witness  list  for  tomorrow,  but  I  understand  there 
may  be  a  pharmacist  appearing  tomorrow  and  he  can  provide  his  own 
personal  experiences  about  the  service  he  provides  and  the  benefits 
he  has  documented  to  his  patients  in  long-term  care  facilities. 

Mr.  Moss.  It  is  correct.  That  testimony  will  be  given  tomorrow. 

Mr.  Luken.  Do  abused  patients  have  anybody  to  turn  to  to  get  aid  ? 

Dr.  Penna.  I  really  don't  have  that  at  hand  with  regard  to  pharma- 
ceutical service.  In  many  cases,  due  to  the  freedom  of  choice  provision 
of  the  act,  patients  choose  their  own  pharmacist.  If  they  feel  they 
are  getting  poor  service,  they  have  recourse  either  to  change  pharma- 
cists or — well,  whether  or  not  there  is  an  ombudsman,  if  that  is  your 
question,  I  don't  know. 

Mr.  Luken.  Do  homes  give  to  patients  and  their  families  written 
information  explaining  their  rights  and  telling  them  how  to  complain 
and  to  whom  ? 

Dr.  Penna.  That  is  a  question  you  will  have  to  ask  the  nursing  home 
industry,  Mr.  Luken.  I  don't  know. 
Mr.  Luken.  You  are  not  aware  of  such  ? 

Mr.  Aslin.  There  is  a  bill  of  rights  which  is  supposed  to  be  explained 
to  the  patient  or  the  responsible  party  each  time  they  are  admitted. 
Mr.  Luken.  In  writing? 

Mr.  Aslin.  Yes,  sir,  to  either  the  patient,  if  they  are  not  senile  and 
if  they  can  comprehend  or  to  their  responsible  party  who  is  supposed 
to  accept  this  bill  of  rights  which  tells  them  the  patient's  rights. 

In  the  State  of  Texas  we  get  complaints  from  abused  patients  in  all 
fields. 

Mr.  Luken.  It  is  your  opinion  that  that  written  bill  of  rights  in 
Texas  is  given  to  patients  upon  admission  ? 
Mr.  Aslin.  Yes,  sir. 

Mr.  Luken.  It  is  not  required,  though,  by  a  law  or  regulation,  is  it? 
Mr.  Aslin.  I  believe  it  is  required  by  a  Federal  mandate. 
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Mr.  Roberts.  I  had  a  personal  experience  in  the  State  of  New  Jersey 
with  a  relative  in  a  nursing  facility.  I  can  state  that  the  patient's  bill 
of  rights,  which  is  required,  was  received. 

Mr.  Luken.  Is  that  a  requirement  of  HEW  \ 

Mr.  Roberts.  I  believe  it  is  part  of  the  regulation.  I  could  be  wrong 
about  that.  I  am  not  absolutely  sure. 

Mr.  Luken.  I  should  not  be  asking  you  necessarily.  We  shall  check 
into  that.  There  seems  to  be  some  question. 

Thank  you. 

Mr.  Moss.  Mr.  Wunder,  have  you  any  questions  ? 
Mr.  Wunder.  I  have  not. 

Mr.  Moss.  Gentlemen,  we  thank  you.  There  are  no  more  questions 
at  this  time. 

Dr.  Penna.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  We  appreciate  your  appearance  here  today.  I  assure  you 
it  will  be  helpful  to  us  in  drafting  our  report. 
Mr.  Aslin.  Thank  you. 

Mr.  Moss.  We  shall  stand  adjourned  until  10  o'clock  tomorrow 
morning. 

[Whereupon,  at  12:10  p.m.,  the  hearing  adjourned  to  reconvene  at 
10  a.m.  on  Wednesday,  Mar.  16, 1977.] 
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WEDNESDAY,  MARCH  16,  1977 

House  of  Representatives, 
Subcommittee  ox  Oversight  and  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  B.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  (chairman) 
presiding. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

This  morning  our  first  witness,  upon  resumption  of  the  hearing  on 
nursing  home  abuses,  will  be  Mr.  Charles  J.  Hynes,  New  York  special 
prosecutor. 

Mr.  Hynes,  would  you  come  forward  and  be  sworn  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
before  this  subcommittee  is  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God  ? 

Mr.  Hynes.  I  do. 

Mr.  Moss.  Identify  yourself  for  the  record. 

TESTIMONY  OF  CHARLES  J.  HYNES,  NEW  YORK  STATE  DEPUTY 
ATTORNEY  GENERAL  AND  SPECIAL  PROSECUTOR  FOR  NURSING 
HOMES,  HEALTH  AND  SOCIAL  SERVICES;  ACCOMPANIED  BY 
ROBERT  HILL  SCHWARTZ,  SPECIAL  ASSISTANT  TO  THE  DEPUTY 
ATTORNEY  GENERAL,  STATE  OF  NEW  YORK 

Mr.  Hynes.  Charles  J.  Hynes,  deputy  attorney  general  in  charge  of 
New  York  State  nursing  home  investigations. 

Mr.  Chairman,  if  I  may,  on  my  right  is  the  chief  assistant  in  our 
office,  Robert  Hill  Schwartz. 

Mr.  Moss.  Will  Mr.  Schwartz  be  testifying? 

Mr.  Hynes.  He  will  be  helping  us  with  the  charts,  Mr.  Chairman,  at 
the  appropriate  time. 

If  I  may,  Mr.  Chairman,  I  would  like  to  read  a  portion  of  my  state- 
ment and  submit  the  rest  for  the  record. 

Mr.  Moss.  Without  objection,  the  entirety  of  the  statement  will  be 
inserted  in  the  record  [see  p.  66] . 

You  may  proceed  to  summarize. 

Mr.  Hynes.  Mr.  Chairman,  Members  of  Congress,  first  of  all,  let  me 
thank  you  for  the  opportunity  to  appear  before  you  today,  and  to 
share  with  you  my  view  of  the  dark  side  of  medicaid. 

Its  bright  side  is  beyond  question  the  enviable  ideal  of  assuring  to 
every  citizen  the  very  best  in  health  care.  For  the  past  two  years, 
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though,  my  staff  and  I  have  engaged  in  a  search  for  medicaid  fraud 
that  was  long  overdue.  Today,  it  is  no  secret  in  my  home  State  of 
New  York  that  our  mission  has  been  disturbingly  successful. 

Since  the  advent  of  medicaid,  residential  health  care  facilities  have 
received  billions  in  taxpayer  dollars  supposedly  in  return  for  provid- 
ing high  quality  nursing  home  facilities  and  care  to  those  of  our 
citizens  whose  illnesses  or  conditions  require  something  less  than 
long-term  hospitalization,  and  who  cannot  afford  private  care. 

In  1974,  medicaid  payments  to  New  York  State's  577  nursing  homes 
totaled  some  $597  million. 

In  1975,  medicaid  spending  for  nursing  homes  soared  sharply  to 
almost  $900  million.  Total  medicaid  spending  for  1975  in  New  York 
approached  $3  billion. 

The  way  in  which  this  wealth  of  public  moneys  was  spent  and  the 
attempts  to  monitor  its  distribution  illustrate  the  investigative 
challenge  that  confronted  us. 

With  medicaid  rates  at  the  spiraling  levels  I  have  described,  based 
almost  exclusively  upon  annual  claims  for  reimbursement  by  busi- 
nessmen, it  is  logical  to  ask  about  the  provision  of  enforcement 
capability  to  assure  that  medicaid  reimbursement  was  limited  to 
expenses  actually  related  to  patient  care.  Surprisingly,  the  herculean 
task  of  scrutinizing  annual  public  spending  of  hundreds  of  millions 
of  medicaid  dollars  by  almost  600  nursing  home  operators  fell  to  a 
sHm  group  of  16  auditors  in  the  State  health  department. 

My  office  began  a  massive  inquiry  designed  to  verify  the  existence 
and  the  extent  of  medicaid  fraud  in  the  nursing  homes.  Our  concept 
for  investigation  and  ultimate  prosecution  evolved  around  a  team 
approach.  Experienced  prosecuting  lawyers  were  linked  up  with 
trained  auditors  and  skilled  investigators.  The  investigation  of  each 
facility  led  off  with  a  comprehensive  audit  of  operations. 

Unlike  State  health  department  auditors  who  had  been  limited  in 
depth  and  range  by  a  variety  of  factors  to  a  surface  comparison  of 
invoices  with  canceled  checks,  our  investigative  teams  pursued  leads 
generated  by  audit  analyses,  reviews  of  licensing  files,  tips  from 
informants  and  cooperating  witnesses,  and  independent  undercover 
investigations. 

The  wholesale  misappropriation  of  taxpayer  funds  was,  for  many, 
"business  as  usual,"  judging  by  the  discovery  of  sweeping  applica- 
tions for  reimbursement  for  nursing  home  expenses  which  were 
claimed  to  be  patient  care  related,  but  were  actually  part  of  a  two-tier 
system  to  defraud  medicaid. 

One  early  prosecution,  involving  a  multifacility  operator  who  had 
stolen  more  than  a  million  dollars  in  medicaid  moneys,  is  illustrative. 
Prominent  among  his  techniques  was  the  purchase  of  a  number  of 
quite  valuable  paintings  from  a  local  art  gallery.  This  operator  had 
the  gallery  owner  bill  a  furniture  company  for  the  paintings. 

His  next  stop  was  the  furniture  company,  with  which  be  dealt  regu- 
larly, which  was  told  to  pay  the  gallery's  bill.  The  operator  directed 
the  furniture  company  to  prepare  a  bogus  invoice  to  one  of  his  nursing 
homes,  making  it  appear  that  bedding  items  had  been  manufactured 
and  repaired;  to  make  the  bill  out  in  the  amount  of  the  art  gallery 
bill ;  to  add  on  a  10  percent  profit  factor  to  cover  the  furniture  com- 
pany's "expenses";  and  to  send  the  bill  on  to  the  nursing  home  for 
payment.  The  last  step  was  obvious  and  simple  and  went  undetected. 
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The  furniture  company's  sham  invoice  was  included  in  the  opera- 
tor's nursing  home  patient-related  expenses  sent  on  for  reimbursement 
to  medicaid,  which,  of  course,  was  duped  into  financing  the  purchase 
of  the  works  of  art. 

A  substantial  number  of  indictments  and  convictions  among  the 
more  than  100  prosecutions  thus  far  handled  by  my  office  aptly  reflect 
this  personal  luxury  breed  of  medicaid  fraud. 

Twenty-two  months  ago,  while  pursuing  our  initial  investigations 
of  personal  luxury  fraud,  I  authorized  an  undercover  investigation 
into  another  field  we  suspected  to  offer  ripe  pickings  for  unscrupulous 
medicaid  providers.  This  second  brand  of  fraud  thrived  on  unlawful 
kickbacks. 

The  now  popular  term  refers,  of  course,  to  the  return  by  a  vendor 
of  a  portion  of  moneys  received,  frequently  as  the  result  of  a  confiden- 
tial agreement  or  some  element  of  coercion. 

Let  me  illustrate  the  general  rules  of  the  kickback  game,  as  it  relates 
to  medicaid.  The  ultimate  objective  of  the  kickback  scheme,  of  course, 
as  with  personal  luxury  fraud,  is  the  diversion  of  medicaid  moneys 
away  from  patient  care  and  into  the  pockets  of  corrupt  nursing  home 
operators. 

A  meat  purveyor,  for  example,  regularly  makes  two  weekly 
deliveries  of  $200  each  to  a  nursing  home.  Assuming  4  weeks  in  a 
month,  eight  deliveries  each  month  represent  a  true  monthly  meat 
charge  of  $1,600.  Receipt  of  each  delivery  must  be,  of  course,  acknowl- 
edged in  writing.  The  operator,  for  his  part,  submits  his  annual 
expenses  for  meat  to  the  State  for  medicaid  reimbursement. 

This  simple  purchase  arrangement  can  be  and  too  often  is  easily 
converted  into  a  kickback  fraud  on  medicaid.  Pursuant  to  a  corrupt 
agreement  with  the  operator,  the  vendor  agrees  to  submit  two  addi- 
tional $200  invoices  each  month — without,  hoAvever,  delivering  any 
additional  meat  products.  In  other  words,  the  vendor  invoices  will 
make  it  appear  that  the  nursing  home  received  10  meat  deliveries 
each  month,  an  apparent  cost  of  $2,000,  instead  of  the  8  deliveries 
actually  made.  The  nursing  home  operator  or  a  confederate  falsely 
receipts  the  two  extra  monthly  delivery  slips,  as  if  the  home  had 
actually  received  extra  deliveries  of  meat. 

The  operator  issues  nursing  home  checks  to  the  meat  vendor  for 
$2,000  monthly,  even  though  he  only  received,  and  distributed  to  the 
patients,  $1,600  worth  of  meat  products.  The  vendor  then  secretly 
returns  to  the  operator  the  difference  between  the  cost  of  meat  actually 
delivered  and  the  amount  of  the  inflated  billing — in  this  example, 
$400  every  month  in  cash. 

At  year's  end,  the  nursing  home  operator  reports  monthly  meat 
expenses  of  $2,000,  including  $400  monthly  for  food  which  will  never 
reach  a  patient's  tray. 

Naturally,  medicaid  reimburses  the  nursing  home  operator  based 
upon  his  claimed  meat  costs  of  $2,000  monthly,  underwriting  the  di- 
version of  $400  into  the  operator's  pocket  each  month.  The  amount  of 
the  secret  kickback  is  never  properly  offset  as  income  to  the  home. 

Our  kickback  investigation  commenced  in  May  of  1975  with  the 
recording  by  undercover  agents  of  a  series  of  conversations  with  sup- 
pliers of  typical  nursing  home  goods  and  services.  Working  from  a 
list  of  major  nursing  home  suppliers — those  who  dealt  with  four  or 
more  nursing  homes  or  did  business  in  excess  of  at  least  $25,000 
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annually  with  New  York  nursing  homes — our  undercover  agents,  who 
were  operators  of  new  nursing  homes,  invited  in  the  top  30  suppliers. 

During  the  majority  of  the  recorded  discussions  which  ensued,  a 
variety  of  kickback  schemes  was  revealed,  ranging  in  amounts  from  5 
to  331/3  percent  of  gross  monthly  billings. 

The  first  was  inflated  billing,  where  the  vendor  would  arrange  to 
present  to  the  nursing  home  official  an  invoice  showing  prices  exceed- 
ing the  true  prices  of  goods  sold.  The  operator  would  pay  that  in- 
flated bill,  receive  a  secret  cash  kickback  from  the  supplier  in  the 
amount  of  the  inflation,  and  thereafter  submit  the  inflated  bills  for 
eventual  reimbursement  by  medicaid. 

The  second  was  phony  billing,  where  the  supplier  would,  as  in 
examples  cited  earlier,  give  the  nursing  home  official  invoices  for 
phantom  deliveries,  never  actually  made.  Of  course,  the  operator 
would  pay  the  bogus  invoice,  and  then  submit  it  for  reimbursement  by 
medicaid,  while  the  supplier  secretly  returned  to  the  operator,  in  cash, 
the  total  sums  of  the  phony  invoices. 

The  third  employed  the  device  of  phony  items.  Here  the  supplier 
would  add  to  an  invoice  for  items  actually  delivered  the  charges  for 
additional  items  that  never  reached  the  nursing  home.  As  usual,  the 
operator  would  pay  the  invoices  inflated  by  the  nonexistent  items, 
pocket  a  cash  kickback  in  the  amount  of  the  inflation,  and  medicaid 
would  reimburse  him  the  entire  amount  of  the  inflated  bills. 

One  added  wrinkle  put  nursing  home  operators  in  a  position  to  re- 
ceive large  sums  of  so-called  front  money.  Here  the  operator  would  re- 
ceive substantial  loans  from  suppliers  in  return  for  signing  long-term 
supplier  contracts.  The  loans  would  be  repaid  automatically  as  the 
supplier  submitted  and  the  operator  regularly  approved  fraudulently 
inflated  invoices.  As  usual,  medicaid  would  reimburse  the  operator  in 
the  inflated  amounts  of  patient-related  expenditures. 

Mr.  Schwartz  will  explain  in  detail  just  two  of  the  schemes  we  are 
talking  about  so  far,  which  we  have  displayed  on  these  charts. 

Mr.  Schwartz.  This  first  chart,  which  has  been  labeled  "The  Basic 
Ploy,"  recounts  in  simplified  terms  what  has  become  the  run-of-the- 
mill  kickback  arrangement. 
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THE  BASIC  PLOY 


VENDOR 


HEALTH 
FACILITY 
OPERATOR 


A 


F  - 


HEALTH 
FACILITY 


Goods  delivered 

Inflated  invoice  delivered 

Nursing  home  pays 

inflated  invoice 
Cash  kickback  delivered 
Nursing  home  submits 

inflated  bill  for  Medicaid 

reimbursement 
Medicaid  " reimburses" 

nursing  home  for  actual 

value  of  goods  and 

services  plus  kickback 

amount 


MEDICAID 


Item  A  would  be  goods  being  delivered  to  the  health  facility,  a 
nursing  home,  for  example,  down  at  the  bottom  on  the  left-hand  side  of 
the  chart. 

In  Item  B  the  vendor  would  send  along  his  bill. 

Mr.  Moss.  It  is  customary  in  this  subcommittee  to  swear  all 
witnesses. 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
before  this  subcommittee  is  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God  ? 

Mr.  Schwartz.  I  do,  sir. 

Mr.  Moss.  Will  you  identify  yourself  to  the  hearing  reporter  for  the 
record  ? 
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Mr.  Schwartz.  I  am  Robert  Hill  Schwartz,  special  assistant  to  the 
deputy  attorney  general,  State  of  New  York. 
Mr.  Moss.  I  am  sorry  to  have  interrupted  you. 
Mr.  Schwartz.  Thank  you,  Mr  Chairman. 

As  I  said,  the  first  two  steps  in  this  arrangement  lead  in  corrupt 
situations  to  a  kickback.  The  vendor  sends  along  the  goods  to  the  nurs- 
ing home,  or  the  health  facility  in  this  case. 

The  second  step  would  be  the  delivery  of  an  invoice,  inflated  in  one 
of  the  manners  that  Mr.  Hynes  just  described. 

In  the  third  step  the  health  facility  would  send  down  a  check  to  the 
vendor  and  pay  that  invoice,  including  the  inflation. 

In  the  fourth  step  the  vendor,  up  at  the  top,  would  slide  out  the  por- 
tion of  that  payment  received  and  in  cash  to  the  health  facility  oper- 
ator, the  owner  of  that  health  facility  which  appears  down  below,  or 
one  of  the  officers,  or  one  of  the  administrators. 

The  nursing  home,  the  health  facility  in  the  chart  down  below, 
would  submit  that  inflated  bill  at  the  end  of  the  year — and  when  I  say 
"the  bill,"  I  mean  submit  the  total  expenditures  represented  by  that 
bill  and  all  other  bills  received  during  the  year  from  that  vendor — to 
the  State  health  department  on  what  is  an  HE-2P  reimbursement 
claim  form. 

The  State  health  department  then  would  authorize  the  social  serv- 
ices department  to  make  reimbursement  in  following  years  based  upon 
the  submission  of  those  inflated  invoices. 

If  I  may,  we  have  one  other  chart  which  illustrates  another  factor. 

Mr.  Moss.  Please  proceed. 

Mr.  Schwartz.  Mr.  Chairman,  this  chart,  as  you  will  note,  is  labeled 
"The  Monopoly  Variation."  It  is  somewhat  more  complicated.  I  shall 
try  to  simplify  it. 
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THE  MONOPOLY  VARIATION 


VENDOR 


NURSING  HOME 


In  this  case  you  see  the  vendor  at  the  top,  relative,  and  then  relative. 
We  have  three  boxes.  Each  of  those  boxes  represents  vendors. 

At  the  bottom  is  the  nursing  home,  or  the  health  care  facility. 

Each  of  those  three  vendors  does  business  in  the  same  product.  We 
can,  for  the  sake  of  argument  or  example,  use  meats,  as  Mr.  Hynes  did 
in  his  opening  remarks. 

In  this  instance,  and  this  is  yet  another  technique  which  we  have 
found  and  which  is  currently  under  investigation,  no  product  was  ever 
delivered;  that  is,  the  only  thing  that  the  health  facility  got  from 
vendor  No.  1,  which  is  the  one  closest  to  the  nursing  home  on  the  chart, 
the  only  thing  that  facility  ever  got  was  bills,  invoices  for — for  the 
sake  of  argument  and  making  this  hypothetical — for  meat. 

The  nursing  home  would  pay  those  invoices  and  receipt  the  invoices 
as  if  they  had  received  the  product,  and  pay  the  bills  to  the  vendor.  In 
this  case  we  demonstrate  it  to  be  a  relative  in  this  hypothetical 
situation. 
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That  relative  would  return  to  the  operator  cash  representing  the 
total,  less  taxes,  as  you  will  soon  see,  of  the  amounts  of  the  invoices 
which  were  paid  by  that  nursing  home  operator.  He  would  return  it 
in  several  ways.  One  way  might  be  cash  directly. 

We  have  illustrated  another  way,  the  use  of  bogus  salesmen  who  are 
either  nonexistent,  were  made  up  names,  fictitious  people,  or  who  were 
actual  living  people  who  were  participants,  conspirators  in  the  scheme 
and  who  were  really  conduits  through  which  those  monies  moved  back 
to  the  nursing  home  operator. 

The  relative,  the  vendor  No.  1,  obviously  got  a  business  expense 
deduction  for  the  payment  of  commission,  although  they  were  not 
commissions  but  channeled  to  get  money  back  to  the  operator. 

The  relative,  or  vendor  No.  1,  has  a  problem.  He  has  delivered  pre- 
sumably, according  to  his  books  and  records,  lots  of  meat  to  a  f  acility. 

If  anyone  should  come  looking  and  want  to  know  where  you  get  all 
that  meat,  he  has  to  have  an  answer  for  them. 

In  addition,  in  some  of  these  cases  what  I  am  about  to  describe  to 
you  is  also  used  to  help  generate  cash,  and  the  generation  of  cash  is 
essential  to  the  successful  operation  of  an  unlawful  kickback  scheme. 

This  vendor  No.  1  we  have  just  been  talking  about  goes  to  vendor 
No.  2,  who  is  the  middle  box  of  the  vendors. 

He  says  to  him,  "You  deal  in  the  same  kinds  of  products  I  do.  I 
have  a  problem.  I  need  some  cash  and  I  need  to  show  that  I  have 
received  products  so  that  I  can  sell  them. 

"What  I  want  you  to  do  is  to  send  me  invoices  but  no  product.  I 
will  pay  those  invoices  and  then  I  will  come  and  visit  you  once  a 
month,  once  every  2  months,  and  I  will  pay  you  for  the  amount  of  the 
invoices  you  have  sent  me,  and  I  want  you  to  give  me  cash  in  return 
for  that. 

"Because  I  know  it  will  cost  you  something  to  generate  that  cash, 
take  out  of  it  12  to  15  percent,  or  take  out  12  percent  for  yourself,  so 
that  if  I  pay  you  $100,  all  I  will  get  back  is  $88  in  cash." 

The  first  vendor  then  takes  it  back  and  gives  it  to  the  health  care 
facility  operator. 

Now,  that  middle  vendor  has  the  same  problem.  He  has  lots  of  bill- 
ing going  out  showing  lots  of  meat  products  but  he  hasn't  bought  that 
much  meat  products. 

In  the  hypothetical  example  we  provided  here  on  the  chart  he  goes 
to  yet  a  third  vendor  and  says,  "You  send  me  phony  invoices,  no  prod- 
uct. That  will  cover  my  records.  I  will  pay  you  those  invoices  and  I 
would  like  to  get  some  cash  from  you.  I  am  willing  to  give  you  10  per- 
cent to  give  me  that  cash." 

So  then  the  vendor  in  the  middle  is  paying,  let's  say,  $100  to  the 
vendor  at  the  top  and  is  getting  back  $90  in  cash.  He  is  netting  out  2 
percent  on  his  books  and  records,  so  he  is  doing  all  right.  He  is  cover- 
ing his  expenses. 

The  cash,  of  course,  is  moving  all  the  way  down  and  back  through 
to  the  facility  operator. 

I  hope  I  have  helped  to  uncomplicate  what  has  become  a  very,  very 
complicated  scheme. 

Mr.  Hynes.  On  November  15,  1976,  we  announced  the  first  Grand 
Jury  indictments  of  26  individuals,  arising  out  of  our  undercover 
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kickback  investigation.  Thirteen  nursing  home  officials  were  indicted 
on  charges  of  wilfully  violating  the  health  laws,  and  conspiracy,  mis- 
demeanors which  are  the  only  currently  available  state  statutes  pro- 
scribing this  type  of  conduct. 

Eleven  vendors  were  charged  with  grand  jury  perjury  related  to 
recorded  discussions  of  plans  about  kickback  schemes.  Two  meat  com- 
pany owners  were  indicted  for  witness  bribery,  criminal  solicitation 
and  conspiracy,  arising  out  of  their  alleged  attempts  to  obstruct  grand 
jury  investigations  into  various  kickback  schemes. 

Based,  in  part,  upon  cooperation  generated  after  the  November 
wave  of  kickback  indictments,  evidence-gathering  operations  yielded 
a  second  series  just  last  Thursday. 

These  new  indictments  charge  16  nursing  home  officials  with  accept- 
ing unlawful  kickbacks  from  their  commercial  suppliers,  and  brings 
to  42  the  number  of  indictments  resulting  from  our  investigations  in 
this  area. 

The  latest  wave  of  indictments,  again,  was  based,  substantially  upon 
conversations  recorded  between  nursing  home  officials  and  commercial 
suppliers  who  were  cooperating  with  my  office.  Equipped  with  body 
recording  devices,  an  essential  investigative  technique  fully  authorized 
by  Xew  York  law,  various  suppliers  enabled  us  to  preserve  detailed 
discussions  of  kickback  arrangements,  on-the-spot  transactions  in 
bogus  invoices,  and  illicit  cash. 

The  prosecutions  disclosed  last  week  involved  kickbacks  varying  in 
magnitude  from  a  low  of  $400  over  a  2-month  period  to  a  high  of 
$335,000  over  a  6-year  span;  and  they  involved  suppliers  of  meat, 
laundry,  groceries,  linen,  and  pharmaceuticals. 

As  has  come  to  be  customary,  phony  billing,  inflated  billing,  and 
phony  items  were  part  of  the  kickback  mechanics. 

Since  the  committee  is  centering  interest  on  pharmaceutical  sup- 
pliers, you  may  be  especially  interested  to  know  that  a  major  indict- 
ment announced  6  days  ago  involved  $238,000  in  kickbacks  secretly 
paid  to  officials  of  one  nursing  home  by  a  pharmacy,  at  the  rate  of  some 
$2,200  each  month. 

Our  investigation  turned  up  approximately  $25,000  in  an  assort- 
ment of  personal  luxury  items  buried  in  regular  pharmacy  bills  to  the 
nursing  home.  These  items  had  been  purchased  elseAvhere  by  nursing 
home  officials  who  had  them  sent  for  payment  to  the  pharmacy,  where 
they  were  loaded  onto  the  nursing  home's  customarily  inflated  monthly 
bill. 

These  pharmacies  and  drug  vendors  sell  to  nursing  homes  in  a 
variety  of  ways.  Of  course,  they  provide  prescription  drugs  under  the 
medicaid  program,  the  pharmacy  charging  the  generic  drug  rate, 
usually  fixed  by  our  department  of  social  services,  with  an  add-on  of 
$1.83  per  prescription — the  profit  authorized  by  medicaid  formulas. 

In  addition,  prescription  drugs  are  furnished  to  private  patients 
within  the  nursing  home  complex.  There  are  indications  in  the  sub- 
stantial markups  we  have  come  across  during  our  continuing  investi- 
gations that  the  secret  kickback  may  well  be  an  integral  part  of  this 
business  as  well.  However,  these  costs  are  generally  charged  over  to  the 
private  patient  either  directly  or  by  incorporation  into  his  or  her 
regular  nursing  home  bill,  and  thus  do  not  impact  directly  on 
medicaid. 
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The  heart  of  the  kickback  prone  area  appears  to  center  in  the  sale 
of  ancillary  items  like  padding,  bandages,  stock  drugs,  and  the  like, 
consumed  in  large  quantities  by  health  care  facilities.  They  are  gen- 
erally referred  to  as  bulk  and  ancillary  billing  by  the  pharmacy. 

The  indictment  involving  $335,000  in  pharmacy  kickbacks  spot- 
lighted just  this  type  of  arrangement.  Our  investigation  disclosed  true 
nursing  home  billings  by  the  pharmacist  vendor  of  between  $1,100 
and  $1,400  monthly.  Through  a  variety  of  devices,  that  amount  was 
grossly  and  by  agreement  inflated  to  almost  $5,400  per  month. 

The  potential  scope  of  kickback-based  fraud  could  reach  truly 
astounding  proportions,  where  the  span  of  kickbacks  range  from  5 
percent  to  33  and  one-third  of  gross  billings  for  food,  linens,  and  house- 
keeping supplies. 

In  metropolitan  New  York  alone,  in  1975,  medicaid  records  confirm 
spending  in  excess  of  $60  million. 

The  relative  ease  and  consistency  with  which  these  kickback  arrange- 
ments begin  and  operate  are  fully  demonstrated  in  several  of  the  tape 
recordings  made  by  our  undercover  agents.  However,  42  pending  in- 
dictments involve  kickback  schemes,  and  I  am  resolved  that  those  de- 
fendants be  assured  fair  and  impartial  trials.  Therefore,  I  shall  not 
play  these  tapes  in  public  session.  However,  no  possible  prejudice  could 
result  from  giving  you  the  opportunity  to  hear  these  enlightening  tapes 
in  executive  session,  if  you  so  desire. 

I  am  convinced  after  numerous  meetings  with  law  enforcement 
officials  from  more  than  a  dozen  States  around  the  country  that  New 
York  has  no  monopoly  on  widespread  medicaid  fraud  that  victimizes 
not  only  the  sick  and  the  old,  but  every  taxpayer  in  the  Nation. 

Therefore,  I  am  reassured  and  heartened  by  the  serious  interest 
being  demonstrated  by  this  committee  and  by  the  entire  Congress. 

I  assure  you  of  my  commitment  to  cooperate  with  you  in  every  con- 
ceivable way  to  the  end  that  medicaid  in  its  execution  reaches  its  ideal. 

[Mr.  Hynes  prepared  statement  follows :] 

Statement  of  Charles  J.  Hynes,  New  York  State  Deputy  Attorney  General 
and  Special  Prosecutor  for  Nursing  Homes,  Health  and  Social  Services 

Mr.  Chairman,  members  of  the  Congress,  ladies  and  gentlemen.  First  of  all, 
let  me  thank  you  for  the  opportunity  to  appear  before  you  today,  and  to  share 
with  you  my  view  of  the  dark  side  of  Medicaid. 

Its  bright  side  is  beyond  question  the  enviable  ideal  of  assuring  to  every  citi- 
zen the  very  best  in  health  care.  For  the  past  two  years,  though,  my  staff  and 
I  have  engaged  in  a  search  for  Medicaid  fraud  that  was  long  overdue.  Today, 
it  is  no  secret  in  my  home  State  of  New  York  that  our  mission  has  been  dis- 
turbingly successful. 

During  the  latter  part  of  1974.  daily  newspaper,  radio  and  television  reports 
decried  scandalous  conditions  and  sinister  financial  manipulations  in  the  op- 
erations and  financing  of  the  billion  dollar  nursing  homes  industry.  In  response  to 
the  public  outrage  following  these  exposes,  Governor  Carey  recommended  my 
appointment  as  special  deputy  attorney  general  to  investigate  those  charges  and 
to  prosecute  all  those  who  were  engaged  in  nursing  home  Medicaid  crime. 

Upon  my  appointment  on  January  10,  1975,  and  in  a  time  of  financial  crisis, 
an  arQused  legislature  made  available  to  me  the  substantial  funds  essential  to 
conduct,  an  effective  investigation  and  prosecution. 

At  the  time  I  assumed  office,  NeAv  York  had  licensed  some  577  nursing  homes, 
largely  financed  by  Medicaid  and  housing  beds  for  some  70,000  nursing  home 
patients  in  the  State. 

Since  the  advent  of  Medicaid,  they  have  received  billions  in  taxpayer  dollars 
supposedly  in  return  for  providing  high  quality  nursing  home  facilities  and 
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care  to  those  of  our  citizens  whose  illnesses  or  conditions  require  something 
less  than  long-term  hospitalization,  and  who  cannot  afford  private  care. 

I  was  also  initially  asked  to  investigate  and  prosecute  impropriety  and  illegal- 
ity in  the  licensing  and  operation  of  some  227  so-called  health  related  facilities, 
which  provide  a  somewhat  lesser  level  of  care  for  some  27,000  older  citizens  also 
in  need. 

In  1974,  Medicaid  expenditures  on  account  of  New  York's  577  nursing  homes 
totaled  some  $597  million. 

Nineteen  seventy-five  Medicaid  nursing  home  spending  for  nursing  homes 
soared  sharply  to  almost  $900  million.  Total  Medicaid  spending  for  1975  in  New 
York  approached  $3  billion. 

The  way  in  which  this  wealth  of  public  monies  was  spent  and  the  attempts  to 
monitor  its  distribution  illustrate  the  investigative  challenge  that  confronted  us. 

Nursing  homes  are  constructed  and  licensed  depending  on  need  formulas  in 
a  variety  of  sizes,  and  may  house,  for  example,  anywhere  from  10  to  500  pa- 
tients each,  or  more.  Nursing  homes  are  entitled  to  receive  reimbursement  from 
the  Federal,  State  and  local  governments  for  expenses  they  incur  in  the  care 
of  patients  entitled  to  receive  Medicaid  benefits.  They  do  not  always  receive  a 
dollar-for-dollar  return,  since  there  are  some  limits  imposed  by  New  York's  De- 
partment of  Health  upon  how  much  of  the  money  expended  by  the  home  for 
certain  items  will  be  reimbursed  under  the  Medicaid  reimbursal  system  as  it  is 
administered  in  New  York  State.  However,  in  general,  the  system  operates  so 
that  monies,  within  established  guidelines  and  certain  fixed  ceilings,  spent  by  the 
nursing  home  for  the  care  of  patients  entitled  to  Medicaid  benefits  is  reimbursed. 

The  nursing  home  operator  is  required  to  file  an  annual  statement  called,  in 
New  York,  an  HE-2P,  in  which  he  groups  in  various  categories  all  the  expenses 
incurred  by  the  home  in  that  year  in  providing  care  for  patients,  both  those 
entitled  to  Medicaid  benefits  and  private  patients  who  must  pay  for  themselves. 
Finally,  operators  are  supposed  to  report  accurately  all  income  generated  by 
nursing  home  operations. 

The  Department  of  Health  analyzes  the  information  certified  on  the  HE-2P 
and,  after  determining  which  expenses  are  allowable  and  within  the  appropri- 
ate ceilings,  calculates  the  total  reimbursable  expenses  for  the  home.  The  de- 
partment then  divides  this  total  sum  by  the  number  of  patients  who  were  resid- 
ing at  the  home  and  determines  the  cost  for  caring  for  each  patient  for  each 
day  of  residence.  This  is  the  rate  per  patient  day.  It  may  vary,  for  example, 
from  as  little  as  $30.00  to  as  much  as  $80.00.  from  home  to  home. 

The  Department  of  Health  relays  this  rate  to  the  State  Department  of  So- 
cial Services  which,  in  turn,  informs  the  Social  Service  districts  from  which 
the  home's  Medicaid  patients  came.  The  home  obtains  its  reimbursement  by 
periodically  informing  the  Social  Service  districts  of  the  number  of  Medicaid 
recipients  from  those  districts  who  are  living  at  the  facility.  The  Social  Serv- 
ice district  will  apply  the  rate  per  patient  day  to  the  nursing  homes'  census  of 
Medicaid  patients  from  that  district,  and  pay  the  home  that  calculated  sum 
out  of  monies  obtained — 50%  from  the  Federal  Government,  25%  from  the  State 
and  25%  from  the  county  government. 

Typical  among  the  expenses  for  which  the  nursing  home  operator  will  claim 
reimbursement  are  salaries  for  administrators,  bookkeepers,  nurses,  nurse  aides, 
dietitians,  cooks,  kitchen  staff  and  maintenance  employees,  and  payments  for 
supplies  like  groceries,  bulk  pharmacy  items,  linens,  cleaning  materials,  etc. 

With  Medicaid  rates  at  the  spiraling  levels  I  have  described  based  almost 
exclusively  upon  annual  claims  for  reimbursement  by  businessmen,  it  is  logi- 
cal to  ask  about  the  enforcement  capability  to  assure  that  Medicaid  reimburse- 
ment was  limited  to  expenses  actually  related  to  patient  care.  Surprisingly,  the 
herculean  task  of  scrutinizing  annual  public  spending  of  hundreds  of  millions 
of  Medicaid  dollars  by  almost  600  nursing  home  operators  fell  to  a  slim  group 
of  16  auditors  in  the  State  Health  Department. 

Thus,  we  were  faced  with  an  industry  of  nursing  home  entrepreneurs  vying 
for  government  licenses  to  share  billions  of  tax  dollars  in  an  administrative 
complex  that  had  virtually  no  enforcement  capability.  There  was  no  incentive 
to  cut  costs.  On  the  contrary,  the  opportuity  to  defraud  was  outstanding. 

My  office  began  a  massive  inquiry  designed  to  verify  the  existence  and  the 
extent  of  Medicaid  fraud  in  the  nursing  homes.  Our  concept  for  investigation 
and  ultimate  prosecution  evolved  around  a  team  approach — experienced  prosecut- 
ing lawyers  were  linked  up  with  trained  auditors  and  skilled  investigators.  The 
investigation  of  each  facility  led  off  with  a  comprehensive  audit  of  operations. 
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Unlike  Health  Department  auditors  who  had  been  limited  in  depth  and  range 
by  a  variety  of  factors  to  a  surface  comparison  of  invoices  with  canceled  checks, 
our  investigative  teams  pursued  leads  generated  by  audit  analyses,  reviews  of 
licensing  files,  tips  from  informants  and  cooperating  witnesses  and  independent 
undercover  investigations. 

Webster's  New  Collegiate  Dictionary  defines  "Fraud"  as  an  intentional  perver- 
sion of  truth  in  order  to  induce  another  to  part  with  something  of  value.  Under 
this  traditional  definition,  fraud  in  commerce  is  usually  discovered  and  prose- 
cuted when  consumers  discover  that  they  have  been  duped  into  paying  for  goods 
and  services  not  received. 

In  Medicaid  fraud,  however,  it  is  essential  to  appreciate  that  it  is  the  tax- 
payer— not  the  nursing  heme  patient  consumer— who  foots  the  bill  for  nursing 
home  care. 

Therefore,  our  lawyer-auditor-investigator  approach  to  fraud  identification 
and  prosecution  focused  on  the  nontraditional  relationship  between  vendors  of 
goods  and  services  and  nursing  home  operators  paying  for  them  out  of  the 
taxpayer  pocketbook.  The  results  were  significant.  For  investigations  and  prose- 
cutions have  confirmed  systematic  medicaid  fraud  that  fairly  riddles  the 
industry. 

The  wholesale  misappropriation  of  taxpayer  funds  was,  for  many,  "business 
as  usual",  judging  by  the  discovery  of  sweeping  applications  for  reimbursement 
for  nursing  home  expenses  which  were  claimed  to  be  patient-care  related,  but 
were  actually  part  of  a  two-tier  system  to  defraud  medicaid,  *  *  * 

PERSONAL  LUXURY  FRAUD 

The  first  of  these  techniques  is  based  upon  fraudulent  applications  for  reim- 
bursement for  nursing  home  spending  that  has  nothing  whatever  to  do  with 
patient  care.  The  evidence  established  that,  as  a  direct  result,  the  American 
taxpayer  has  unwittingly  subsidized  an  enhanced  lifestyle  for  many  residential 
health  entrepreneurs  who  have  diverted  monies  away  from  patient  care. 

We  have  commenced  scores  of  criminal  prosecutions  based  upon  fraudulent 
claims  for  medicaid  reimbursement  for  a  laundry  list  of  personal  luxuries 
disguised  to  appear  as  if  they  wTere  patient  related  expenses. 

One  early  prosecution,  involving  a  multifacility  operator  who  had  stolen  more 
than  a  million  dollars  in  medicaid  monies,  is  illustrative.  Prominent  among  his 
techniques  was  the  purchase  of  a  number  of  quite  valuable  paintings  from  a 
local  art  gallery.  This  operator  had  the  gallery  owner  bill  a  furniture  company 
for  the  paintings. 

His  next  step  was  the  furniture  company  (with  which  he  dealt  regularly) 
which  was  told  to  pay  the  gallery's  bill.  Next,  the  operator  directed  the  furni- 
ture company  to  prepare  a  bogus  invoice  to  one  of  his  nursing  homes,  making 
it  appear  that  bedding  items  had  been  manufactured  and  repaired ;  to  make  the 
bill  out  in  the  amount  of  the  art  gallery  bill ;  to  add  on  a  10%  profit  factor  to 
cover  the  furniture  company's  "expenses"  ;  and  to  send  the  bill  on  to  the  nursing 
home  for  payment.  The  last  step  was  obvious  and  simple,  and  went  undetected. 

The  furniture  company's  sham  iuvoice  was  included  in  the  operator's  nursing 
home  patient-related  expenses  sent  on  for  reimbursement  to  medicaid,  which, 
of  course,  was  duped  into  financing  the  purchase  of  the  works  of  art. 

Tragically,  this  is  no  isolated  example.  For  the  evidence  confirms  that  medi- 
caid has  underwritten  an  unlimited  variety  of  luxuries  in  much  the  same  way : 
personal  maids,  private  residential  landscaping  expenses,  personal  travel  ex- 
penses, personal  food  items  at  phenomenal  levels,  personal  luggage  purchases, 
personal  business  interests,  vast  quantities  of  liquor,  interior  decorating  expenses, 
personal  dental  and  medical  care,  personal  pharmaceuticals,  heating  fuel  for 
private  residences,  personal  charitable  contributions,  political  contributions, 
profits  to  investors,  private  pension  plans,  extensive  vacation  expenses,  real 
estate  taxes,  private  automobile  expenses,  mink  coats,  personal  investment  stock, 
household  servants,  renovations  to  private  homes,  entertainment,  legal  fees, 
tickets  to  the  theatre  and  to  sporting  events,  private  stereo  equipment  and  ex- 
tensive secret  personal  profit. 

A  substantial  number  of  indictments  and  convictions  among  the  more  than 
one  hundred  prosecutions  thus  far  handled  by  my  office  aptly  reflect  this  "per- 
sonal luxury"  breed  of  medicaid  fraud. 


69 


KICKBACKS 

Twenty-two  months  ago,  while  pursuing  our  initial  investigations  of  "personal 
luxury"  fraud,  I  authorized  an  undercover  investigation  into  another  field  we 
suspected  to  offer  ripe  pickings  for  unscrupulous  medicaid  provides.  This  second 
brand  of  fraud  thrived  on  unlawful  "kickbacks." 

The  now  popular  term  refers,  of  course,  to  the  return  by  a  vendor  of  a  portion 
of  monies  received,  frequently  as  the  result  of  a  confidential  agreement  or  some 
element  of  coercion. 

Let  me  illustrate  the  general  rules  of  the  kickback  game,  as  it  relates  to 
medicaid.  The  ultimate  objective  of  the  kickback  scheme,  of  course,  as  with 
personal  luxury  fraud,  is  the  diversion  of  medicaid  monies  away  from  patient 
care  and  into  the  pockets  of  corrupt  nursing  home  operaotrs. 

A  meat  purveyor,  for  example,  regularly  makes  two  weekly  deliveries  of  $200 
each,  to  a  nursing  home.  Assuming  four  weeks  in  a  month,  eight  deliveries  each 
month  represent  a  true  monthly  meat  charge  of  $1,600.  Receipt  of  each  delivery 
must  be,  of  course,  acknowledged  in  writing.  The  operator,  for  his  part,  submits 
his  annual  expenses  for  meat  to  the  State  for  medicaid  reimbursement. 

This  simple  purchase  arrangement  can  be  and  too  often  is  easily  converted 
into  a  kickback  fraud  on  Medicaid,  pursuant  to  a  corrupt  agreement  with  the 
operator,  the  vendor  agrees  to  submit  two  additional  $200.00  invoices  each 
month — without,  however,  delivering  any  additional  meat  product.  In  other 
words,  the  vendor  invoices  will  make  it  appear  that  the  nursing  home  received 
ten  meat  deliveries  each  month,  an  apparent  cost  of  $2,000,  instead  of  eight 
deliveries  actually  made.  The  nursing  home  operator  or  a  confederate  falsely 
receipts  the  two  extra  monthly  delivery  slips,  as  if  the  home  had  actually  re- 
ceived extra  deliveries  of  meat. 

The  operator  issues  nursing  home  checks  to  the  meat  vendor  for  $2,000 
monthly,  even  though  he  only  received,  and  distributed  to  patients,  $1,600  worth 
of  meat  products.  The  vendor  then  secretly  returns  to  the  operator  the  difference 
between  the  cost  of  meat  actually  delivered  and  the  amount  of  the  inflated  bill- 
ing— in  this  example,  $400  every  month,  in  cash. 

At  year's  end,  the  nursing  home  operator  reports  monthly  meat  expenses  of 
$2,000 — including  $400  monthly  for  food  which  will  never  reach  a  patient's  tray. 

Naturally,  Medicaid  reimburses  the  nursing  home  operator  based  upon  his 
claimed  meat  costs  of  $2,000  monthly,  underwriting  the  diversion  of  $400  into  the 
operator's  pocket  each  month.  The  amount  of  the  secret  kickback  is  never  prop- 
erly offset  as  income  to  the  home. 

Our  kickback  investigation  commenced  in  May  of  1975  with  the  recording  by 
undercover  agents  of  a  series  of  conversations  with  suppliers  of  typical  nursing 
home  goods  and  services.  Working  from  a  list  of  major  nursing  home  suppliers — 
those  who  dealt  with  four  or  more  nursing  homes  or  did  business  in  excess  of  at 
least  $25,000  annually  with  New  York  nursing  homes — our  undercover  agents, 
posing  as  operators  of  new  nursing  homes,  invited  in  the  top  30  suppliers. 

During  the  majority  of  the  recorded  discussions  which  ensued,  a  variety  of 
kickback  schemes  was  revealed,  ranging  in  amounts  from  5%  to  33%%  of  gross 
monthly  billings. 

The  first  was  "inflated  billing,"  where  the  vendor  would  arrange  to  present  to 
the  nursing  home  official  an  invoice  showing  prices  exceeding  the  true  prices  of 
goods  sold.  The  operator  would  pay  that  inflated  bill,  receive  a  secret  cash  kick- 
back from  the  supplier  in  the  amount  of  the  inflation,  and  thereafter,  submit  the 
inflated  bills  for  eventual  reimbursement  by  Medicaid. 

The  second  was  "phony  billing,"  where  the  supplier  would,  as  in  examples  cited 
earlier,  give  the  nursing  home  official  invoices  for  phantom  deliveries,  never 
actually  made.  Of  course,  the  operator  would  pay  the  bogus  invoice,  and  then 
submit  it  for  reimbursement  by  Medicaid,  while  the  supplier  secretly  returned  to 
the  operator,  in  cash,  the  total  sums  of  the  phony  invoices. 

The  third  employed  the  device  of  "phony  items."  Here,  the  supplier  would  add 
to  an  invoice  for  items  actually  delivered  the  charges  for  additional  items  that 
never  reached  the  nursing  home.  As  usual,  the  operator  would  pay  the  invoices 
inflated  bv  the  non-existent  items,  pocket  a  cash  kickback  in  the  amount  of  the 
inflation,  and  Medicaid  would  reimburse  him  the  entire  amount  of  the  inflated 
bills.  One  added  wrinkle  put  nursing  home  operators  in  a  position  to  receive 
large  sums  of  so-called  "front  money."  Here,  the  operator  would  receive  sub- 
stantial "loans"  from  suppliers  in  return  for  signing  long-term  supplier  contracts. 
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The  loans  would  be  repaid  automatically  as  the  supplier  submitted  and  the  oper- 
ator regularly  approved  fraudulently  inflated  invoices.  As  usual,  Medicaid  would 
reimburse  the  operator  in  the  inflated  amounts  of  patient  related  expenditures 

On  November  15,  1976,  we  announced  the  first  grand  jury  indictments  of  26 
individuals,  arising  out  of  our  undercover  kickback  investigation.  Thirteen  nurs- 
ing home  officials  were  indicted  on  charges  of  wilfully  violating  the  health  laws, 
and  conspiracy,  misdemeanors  which  are  the  only  currently  available  state  stat- 
utes proscribing  this  type  of  conduct. 

Eleven  vendors  were  charged  with  grand  jury  perjury  related  to  recorded 
discussions  of  plans  about  kickback  schemes.  And  two  meat  company  owners 
were  indicted  for  witness  bribery,  criminal  solicitation  and  conspiracy,  arising 
out  of  their  alleged  attempts  to  obstruct  grand  jury  investigations  into  various 
kickback  schemes.  Based,  in  part,  upon  cooperation  generated  after  the  November 
wave  of  kickback  indictments,  evidence  gathering  operations  yielded  a  second 
series  just  last  Thursday. 

These  new  indictments  charge  16  nursing  home  officials  with  accepting  unlaw- 
ful kickbacks  from  their  commercial  suppliers,  and  brings  to  42  the  number  of 
indictments  resulting  from  our  investigations  in  this  area. 

The  latest  wave  of  indictments,  again,  was  based,  substantially,  upon  conversa- 
tions recorded  between  nuring  home  officials  and  commercial  suppliers  who  were 
cooperating  with  my  office.  Equipped  with  body  recording  devices,  an  essential 
investigative  technique  fully  authorized  by  New  York  law,  various  suppliers 
enabled  us  to  preserve  detailed  discussions  of  kickback  arrangements,  and  on 
the  spot  transactions  in  bogus  invoices,  and  illicit  cash. 

The  prosecutions  disclosed  last  week  involved  kickbacks  varying  in  magnitude 
from  a  low  of  $400  over  a  two  month  period,  to  a  high  of  $335,000,  over  a  six  year 
span;  and  they  involved  suppliers  of  meat,  laundry,  groceries,  linen  and  phar- 
maceuticals. 

As  has  come  to  be  customary,  "phony  billing,"  "inflated  billing,"  and  "phony 
items  were  part  of  the  kickback"  mechanics. 

Since  the  committee  is  centering  interest  on  pharmaceutical  suppliers,  you 
may  be  especially  interested  to  know  that  a  major  indictment  announced  six 
days  ago  involved  $238,000  in  kickbacks  secretly  paid  to  officials  of  one  nursing 
home  by  a  pharmacy— at  the  rate  of  some  $2,200  each  month. 

Our  investigation  turned  up  approximately  $25,000  in  an  assortment  of  per- 
sonal luxury  items,  buried  in  regular  pharmacy  bills  to  the  nursing  home.  These 
items  had  been  purchased  elsewhere  by  nursing  home  officials  who  had  them  sent 
for  payment  to  the  pharmacy,  where  they  were  loaded  onto  the  nursing  home's 
customarily  inflated  monthly  bill. 

Based  upon  certain  developments  from  our  investigations,  we  are  led  to  believe 
that  the  bulk  of  operators  have  reacted  by  curtailing  kickback  operations,  at 
present.  There  is  excellent  reason  to  believe  that  they  are  in  a  holding  pattern, 
awaiting  the  disappearance  of  concentrated  enforcement  effort  before  returning 
to  "business  as  usual." 

These  pharmacies  and  drug  vendors  sell  to  nursing  homes  in  a  variety  of  ways. 
Of  course,  they  provide  prescription  drugs  under  the  Medicaid  program,  the 
pharmacy  charging  the  generic  drug  rate,  usually  fixed  by  our  department  of 
social  services,  with  an  add-on  of  $1.83  per  prescription — the  profit  authorized 
by  Medicaid  formulas. 

In  addition,  prescription  drugs  are  furnished  to  private  patients  within  the 
nursing  home  complex.  There  are  indications  in  the  substantial  mark-ups  we 
have  come  across  during  our  continuing  investigations  that  the  secret  kickback 
may  well  be  an  integral  part  of  this  business  as  well.  However,  these  costs  are 
generally  charged  over  to  the  private  patient  either  directly,  or  by  incorporation 
into  his  or  her  regular  nursing  home  bill,  and  thus  do  not  impact  directly  on 
medicaid. 

The  heart  of  the  kickback-prone  area  appears  to  center  in  the  sale  of  ancillary 
items  like  padding,  bandages,  stock  drugs  and  the  like,  consumed  in  large  quanti- 
ties by  health  care  facilities.  They  are  generally  referred  to  as  bulk  and  ancillary 
billing  by  the  pharmacy. 

The  indictment  involving  $335,000  in  pharmacy  kickbacks  spotlighted  just  this 
type  of  arrangement.  Our  investigation  disclosed  true  nursing  home  billings  by 
the  pharmacist  vendor  of  between  $1100  and  $1400  monthly.  Through  a  variety 
of  devices,  that  amount  was  grossly  and  by  agreement  inflated  to  almost  $5400 
per  month. 

Now,  in  this  one  case,  we  are  talking  of  a  fraudulent  inflation  factor  of  some 
S2,000  to  $4,000  each  month. 
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As  a  matter  of  routine,  corrupt  nursing  home  operators  would  take  such 
amounts  out  in  cash  kickbacks  and  then  send  the  total  amount  of  such  inflated 
bills  on  to  the  health  department  for  reimbursement  by  medicaid.  Of  course, 
included  in  the  $2,000  to  $4,000  monthly  inflation  were  personal  luxuries — items 
like  television  sets,  liquor  and  refrigerators. 

However,  these  kickback  schemes  are  not  unique  to  pharmacists.  Nevertheless, 
in  the  area  of  medical  supplies,  New  York  medicaid  rules  permit  virtually  un- 
limited reimbursement,  since  often-used  ceiling  limits  are  not  applied  in  this 
category  of  purchases. 

Thus,  pharmacy  purchases  by  nursing  homes  turned  out,  indeed,  to  be  an 
area  especially  ripe  for  medicaid  plucking. 

The  potential  scope  of  kickback-based  fraud  could  reach  truly  astounding 
proportions,  where  the  span  of  kickbacks  range  from  5%  to  33%%  of  gross  bill- 
ings for  food,  linens  and  housekeeping  supplies.  In  metropolitan  New  York  alone, 
in  1975,  medicaid  records  confirm  spending  in  excess  of  $60  million. 

The  relative  ease  and  consistency  with  which  these  kickback  arrangements 
begin  and  operate  is  fully  demonstrated  in  several  of  the  tape  recordings  made 
by  our  undercover  agents.  However,  forty-two  pending  indictments  involve  kick- 
back schemes,  and  I  am  resolved  that  those  defendants  be  assured  fair  and 
impartial  trials.  Therefore,  I  shall  not  play  these  tapes  in  public  session.  How- 
ever, no  possible  prejudice  could  result  from  giving  you  the  opportunity  to  hear 
these  enlightening  tapes  in  executive  session,  if  you  so  desire. 

Mr.  Chairman,  New  York  State  has  cut  new  ground  in  ferreting  out  and 
prosecuting  Medicaid  profiteers  who  have  built  illicit  fortunes  on  the  backs  of 
the  helpless  elderly.  Our  effort,  alone,  has  yielded  indictment  after  indictment, 
and  conviction  after  conviction  disclosing  the  systematic  and  well  organized 
theft  of  millions  upon  millions  of  taxpayer  dollars.  Backing  up  that  prosecution 
effort,  we  shall,  by  the  summer  of  this  year,  have  identified  for  recovery  more 
than  $70  million  in  Medicaid  overpayments  to  proprietary  nursing  homes  in  my 
state  over  the  past  five  years. 

I  am  convinced  after  numerous  meetings  with  law  enforcement  officials  from 
more  than  a  dozen  states  around  the  country  that  New  York  has  no  monopoly 
on  widespread  Medicaid  fraud  that  victimizes  not  only  the  sick  and  the  old, 
but  every  taxpayer  in  the  nation. 

Therefore,  I  am  reassured  and  heartened  by  the  serious  interest  being  demon- 
strated by  this  Committee  and  by  the  entire  Congress. 

I  assure  you  of  my  commitment  to  cooperate  with  you  in  every  conceivable 
way  to  the  end  that  Medicaid  in  its  execution  reaches  its  ideal. 

Mr.  Moss.  I  would  like  to  recognize  the  presence  of  a  congressional 
scholarship  group  from  Cincinnati,  Ohio,  here  on  a  visiting  itinerary, 
sponsored  by  a  group  of  members,  including  our  colleague  on  this  sub- 
committee, Congressman  Luken,  of  Ohio. 

We  are  engaged  in  a  very  important  inquiry  into  fraud  and  other 
abuses  of  the  federally-funded  medicare  and  medicaid  programs. 
We  have  here  two  very  distinguished  representatives  of  the  State  of 
New  York  who  have  been  most  active  in  aggressively  pursuing  these 
instances  of  fraud.  It  is  an  important  inquiry. 

We  are  pleased  you  are  here  with  us. 

Mr.  Segal? 

Mr.  Segal.  Mr.  Hynes,  in  one  of  the  examples  you  note  on  page  18 
there  is  an  arrangement  whereby  you  say  there  were  billings  by  a 
pharmacist  vendor  of  between  $1,100  and  $1,400  monthly  and,  through 
a  variety  of  devices,  that  amount  was  grossly  and  by  agreement  in- 
flated to  almost  $5,400  per  month. 

Assuming  this  is  a  typical  nursing  home  of  approximately  100  beds, 
are  you  saying  that  the  range  of  cost  could  be  anywhere  from  $11  per 
patient  per  month  to  $54  per  patient  ? 

Mr.  Hyxes.  That  is  correct. 

Mr.  Moss.  Does  anybody  in  the  medicaid  agency  or  HEW  ever  ask 
questions  about  why  *it  is  more  than  $50  a  month  per  patient  when  it 
should  be  $10  or  $11? 


72 


Mr.  Hynes.  Prior  to  1975,  no  one  was  looking  from  the  health  de- 
partment of  New  York  State  or  the  social  services  department.  As 
I  pointed  out  before,  there  were  16  auditors  assigned  to  put  a  check 
on  nursing  homes. 

In  addition,  they  had  added  responsibilities.  They  controlled  the 
books  and  records  of  some  2,400  facilities,  including  hospitals,  HKF's, 
health  facilities,  and  so  on.  There  were  simply  no  mechanics  in  gov- 
ernment at  that  time  to  check. 

I  am  not  totally  convinced  that  they  are  able  to  do  a  better  job 
today  because  I  do  not  think  they  have  looked  at  the  cost  accounting 
problems. 

I  don't  think,  for  example,  they  have  looked  at  the  possibilities,  at 
least  up  to  this  time,  of  checking  meat  prices  or  grocery  prices 
throughout  the  State  and  computerizing  them  so  that  if  a  grocery  bill 
comes  in  which  seems  out  of  the  ordinary,  they  can  shoot  it  through 
the  computer  to  precisely  indicate  how  much  of  a  difference  there  is 
in  what  the  actual  price  should  be, 

The  simple  answer  is  that  no  one  looked  before  1975. 

Mr.  Moss.  In  your  inquiries  have  you  noted  whether  or  not  there  is 
sufficient  similarity  between  the  accounting  standards  employed  in 
the  nursing  home  field  to  make  it  possible  to  make  meaningful  com- 
parisons of  some  of  those  costs  ? 

Mr.  Hynes.  Currently  there  is  not.  We  need  uniform  accounting 
practices.  Obviously  that  is  just  part  of  the  problem. 

If  we  don't  have  continued  investigation  and  prosecution,  even  that 
will  get  out  of  hand.  Someone  has  to  look  at  it  more. 

Mr.  Segal.  In  terms  of  the  example  related  to  the  pharmacy,  are 
you  able  to  say  that  this  generally  holds  true  across  the  board — that 
neither  the  state  nor  Federal  Government  are  able  to  profile  the  range 
and  to  do  comparisons  among  institutions,  say  in  the  meat  area  you 
mentioned,  in  the  bedding  area,  in  the  laundry  area,  in  almost  all  of 
the  supply  service  areas  ? 

Mr.  Hynes.  It  is  more  than  that,  Mr.  Segal.  We  don't  know  how 
much  good  health  care  costs  in  the  State  of  New  York.  In  my  dis- 
cussions with  quite  a  number  of  other  states  they  don't  know,  either. 
No  one  has  taken  a  hard  look  at  it. 

What  we  have  been  trying  to  do  in  New  York  through  our  prosecu- 
tions is  to  get  some  handle  on  it. 

For  example,  we  are  auditing  this  year  every  proprietary  nursing 
home  in  the  State  of  New  York. 

As  of  December,  we  identified  overpayments  of  more  than  $45  mil- 
lion. We  suspect  by  July  or  August  that  figure  will  be  in  excess  of  $70 
million. 

At  the  conclusion  of  that  phase  of  the  investigation,  there  ought  to 
be  a  way  of  getting  a  better  handle  on  what  actually  is  the  cost  of  good 
health  care. 

Mr.  Segal.  Are  you  familiar  with  the  proposed  legislation  intro- 
duced by  Chairman  Moss,  Mr.  Rogers,  and  several  other  Congressmen, 
including  members  of  this  subcommittee,  calling  for  uniform  cost 
accounting?  Have  you  reviewed  that  proposal? 

Mr.  Hynes.  My  staff  has,  yes. 

Mr.  Segal.  Do  you  feel  that  that  proposal  might  help  the  situation 
in  New  York  and  nationally  ? 
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Mr.  Htxes.  Without  question.  It  should  be  done.  It  certainly  would 
make  our  task  a  lot  easier  from  the  investigative  point  of  view. 

Mr.  Segal.  Would  you  be  able  to  identify  abuses  that  you  have 
shown  through  the  basic  ploy  and  monopoly  variation  by  having  more 
of  a  uniform  accounting  system  ? 

Mr.  Hynes.  The  kickback  arrangement  would  not  be  aided  by  uni- 
form accounting  standards.  What  is  necessary  to  keep  a  check  on  the 
kickback  scheme  is  the  kind  of  covert  operations  we  used  in  New  York. 

As  to  the  personal  luxury  fraud  and  those  items,  it  would  certainly 
help  us. 

One  of  the  arguments  with  which  we  are  consistently  met  is  that  it 
was  an  accounting  judgment.  That  is  something  which  is  very  difficult 
to  rebut  when  you  have  to  prove  a  case  beyond  a  reasonable  doubt. 

Mr.  Segal.  Thank  you,  Mr.  Hynes. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Lent? 

Mr.  Lent.  Thank  you,  Mr.  Chairman. 

Mr.  Hynes,  I  would  like  to  welcome  you  and  your  assistant  before 
this  subcommittee.  As  a  New  Yorker,  I  was  certainly  shocked  to  learn 
of  the  fraud  which  seems  to  be  pervading  the  nursing  home  industry 
in  my  home  state. 

I  would  like  to  ask  you  a  few  questions  in  order  to  try  to  determine 
in  my  own  mind  just  how  pervasive  some  of  these  practices  are 
throughout  the  nursing  home  industry. 

As  I  understand  your  testimony,  there  are  577  health-related  facili- 
ties, for  a  grand  total  of  a  little  over  804  facilities  in  New  York. 

I  wonder  how  many  of  these  804  facilities  have  actually  been  in- 
volved in  these  42  indictments  which  you  have  secured. 

Mr.  Hynes.  A  total  of  29  nursing  home  officials  in  approximately 
22  nursing  homes  just  in  the  kickback  area. 

I  would  say  this,  Mr.  Lent :  At  the  time  of  the  November  indictment 
I  was  asked  to  give  the  parameters  of  the  problem.  I  indicated  at  that 
time  that  from  our  investigation  more  than  50  percent  of  the  homes 
in  the  Metropolitan  New  York  area  were  involved  in  some  kind  of 
kickback  arrangement. 

Two  days  later  the  Metropolitan  Nursing  Home  Association,  in 
Metropolitan  New  York,  had  a  press  conference  and  indicated  that 
they  would  on  a  voluntary  basis  ask  its  members  to  have  a  central 
bidding  practice  for  all  vendoring  services. 

I  think  that  is  a  tremendous  step  forward.  I  would  hope  they  will 
take  the  next  step  and  make  it  mandatory. 

Mr.  Lent.  So  of  the  804  facilities,  indictments  have  been  secured 
against  officials  representing  some  22  nursing  homes. 

Mr.  Hynes.  That  is  in  kickbacks.  There  have  been  more  than  100 
indictments,  Mr.  Lent.  There  have  been  more  than  100  indictments 
since  we  began  the  investigation. 

Mr.  Lent.  Can  you  tell  us  the  number  of  people  you  have  on  the 
staff  of  this  task  force  which  you  have  ? 

Mr.  Hynes.  More  than  400  statewide.  There  are  seven  offices 
throughout  the  State. 

Mr.  Lent.  And  you  are  up  for  a  budget  now  in  Albany,  I  guess. 

Mr.  Hynes.  Yes. 

Mr.  Lent.  Can  you  tell  us  the  size  of  that  budget  ? 
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Mr.  Hynes.  $7  million. 

Mr.  Lent.  What  was  your  budget  last  year  ? 

Mr.  Hynes.  $7  million. 

Mr.  Lent.  And  the  first  year  you  were  in  existence  it  was  what? 

Mr.  Hynes.  It  was  $3.6  million. 

Mr.  Lent.  So  that  going  through  1977  

Mr.  Hynes.  I  don't  know  whether  I  should  deduct  the  amount  of 
money  we  have  had  returned.  We  have  assigned  or  received  $4.1  mil- 
lion, which  is  roughly  $200,000  or  $300,000  more  than  our  first  year 
allocation.  We  spent  $3.4  million. 

Mr.  Lent.  You  have  had  through  1977,  the  first  budget,  $3-plus 
million ;  the  next  one  was  $7  million ;  and  the  1977  proposed  budget  is 
a  little  better  than  $7  million,  for  a  total  of  between  $17  and  $18 
million. 

Mr.  Hynes.  That  is  correct. 

Mr.  Lent.  Some  of  that  $17  to  $18  million  is  funded  by  the  Federal 
Government? 

Mr.  Hynes.  That  is  correct.  That  is  only  recently,  Mr.  Lent. 

Mr.  Lent.  Is  that  50  or  75  percent  Federal  \ 

Mr.  Hynes.  The  first  year  we  received  nothing.  Fifty  percent  of 
this  current  year's  budget  will  be  reimbursed  by  HEW. 

Mr.  Lent.  So  that  we  are  involved  as  a  Congress  also  in  the  appro- 
priation of  money. 

Mr.  Hynes.  That  is  correct. 

Mr.  Lent.  We  want  to  see  how  much  we  are  getting  back  from  your 
organization.  How  much  would  you  say  was  the  total  amount  of  fraud 
and  false  claims  to  either  medicaid  or  medicare  which  has  been  un- 
covered by  your  work  ? 

Mr.  Hynes.  $45  million  as  of  December.  I  think  the  figure  is  prob- 
ably over  $50  million  today. 

Mr;  Lent.  I  will  ask  you  what  perhaps  might  be  a  difficult  question : 
How  much  in  hard  cash  have  you  people  been  able  to  recoup  to  offset 
the  $17  million  to  $18  million  which  has  been  involved  in  keeping  the 
operation  going? 

Mr.  Hynes.  On  Monday  we  received  a  half  million  dollars  from 
Dr.  Bergman,  one  of  the  defendants  in  our  investigation. 

Mr.  Lent.  Hold  up.  Dr.  Bergman  was  indicted  before  you  got  into 
the  picture,  was  he  not  ? 

Mr.  Hynes.  No,  that  is  as  a  result  of  our  investigation.  It  was  our 
prosecution. 

Mr.  Lent.  Assuming  we  count  that  half  million  dollars,  how  much 
can  you  show  us  in  hard  cash  which  has  been  rccoupled  as  a  result  of 
the  $17  million  to  $18  million  investigation  into  these  activities? 

Mr.  Hynes.  $1,689,000.  That  is  in  hard  cash. 

We  have  under  absolute  assignment  the  additional  monevs  I  spoke 
of  before.  It  is  a  total  of  $4.1  million,  but  in  hard  cash  $1,689,000. 

Mr.  Lent.  What  is  the  difference  between  the  $4  million  and  $1,689 
million? 

Mr.  Hynes.  We  have  the  rest  under  assignment.  The  assets  of  Dr. 
Bergman  have  been  fully  assigned  to  our  office. 

Ramsey  Clark,  who  was  appointed  as  a  result  of  the  assignment 
arrangement,  is  pursuing  Dr.  Bergman's  interests  to  get  the  additional 
money. 


75 


Dr.  Bergman  was  ordered  to  pay,  as  a  result  of  our  investigation, 
$2.5  million  plus  8-percent  interest  on  the  unpaid  balance. 

Mr.  Lent.  Let's  just  explore  this  a  little  further.  You  have  22  indict- 
ments on  kickbacks. 

Mr.  Hyxes.  Forty-two,  Mr.  Lent. 

Mr.  Lent.  Yes.  but  22  nursing  homes  are  actually  involved  of  the 
804  facilities  in  New  York  State. 
Mr.  Hyxes.  In  kickbacks. 
Mr.  Lext.  In  kickbacks. 
Mr.  Hyxes.  Right. 

Mr.  Lext.  It  works  out  to  2.7  percent  of  the  total  involved  in  kick- 
backs. At  a  cost  of  $17  million  over  a  period  of  what  will  be  34  months, 
you  have  thus  far  been  able  to  collect  only  $1,689  million  and  you  have 
an  additional  $4  million  on  assignment. 

I  am  just  wondering  whether  it  would  be  wise  for  the  Congress  to 
urge,  or  for  this  committee  to  urge  on  the  Congress,  similar  task  forces 
to  be  set  up  in  all  of  the  50  States  with  this  kind  of  a  track  record  at 
Federal  expense,  or  50  percent  Federal  share. 

Mr.  Hyxes.  Historically  investigations  produce  no  money.  We  had 
an  investigation  in  New  York  with  which  you  might  be  familiar.  It 
was  run  for  a  number  of  years  by  Mr.  Nadjari,  with  whom  you  might 
be  familiar.  That  returned  no  money  to  the  State  of  New  York. 

What  we  are  talking  about  is  the  opportunity.  If  the  audit  findings 
are  pursued  vigorously,  as  they  should  be  by  the  State  of  New  York, 
we  are  talking  about  returning  to  the  State  of  New  York  a  figure  of 
more  than  $70  million.  That  is  an  accurate  figure. 

I  would  suggest  to  you  that,  after  speaking  to  more  than  a  dozen 
States  which  told  us  they  have  similar  problems  in  medicaid,  that  this 
kind  of  investigation  pays  for  itself  over  and  over  again.  There  is  no 
question  in  my  mind  that,  if  it  is  expanded  throughout  the  country, 
it  will  be  a  moneymaking  investigation  for  other  States  as  well. 

It  obviously  has  a  deterrent  effect  on  future  crimes. 

Mr.  Lext.  We  heard  another  figure,  $70  million. 

Mr.  Hyxes.  Yes. 

Mr.  Lext.  We  know  you  have  collected  $1,689  million  in  hard 
cash  and  you  have  over  $4  million  in  potential  collections  under 
assignment. 

Mr.  Hyxes.  Yes. 

Mr.  Lext.  Where  does  the  $70  million  come  from  ?  That  figure  sort 
of  whets  the  appetite. 
Mr.  Hyxes.  Good. 

Mr.  Lext.  I  might  think  the  $17  million  investment  might  be  worth 
it  if  we  can  collect  $70  million. 

Mr.  Hyxes.  Let  me  explain  to  you  how  the  investigation  works. 

In  those  cases  where  we  cannot  prove  a  case  beyond  a  reasonable 
doubt — we  have  been  very,  very  careful  about  the  kind  of  prosecutions 
we  brought.  I  might  add  we  have  at  this  point  29  convictions  out  of 
33  cases  so  far. 

In  those  cases  where  we  cannot  prove  a  case  beyond  a  reasonable 
doubt,  we  submit  it  on  to  the  health  department  and  ultimately  to  the 
department  of  social  services  for  civil  recovery,  those  cases  involving 
overpayment. 
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As  of  December  of  1976,  we  had,  in  conjunction  with  our  audit  of 
the  entire  proprietary  nursing  home  industry,  we  had  identified  for 
return  overpayments  of  $45  million.  This  included  both  criminal  cases 
and  those  cases  where  there  was  no  direct  culpability  which  we  could 
single  out  for  prosecution. 

The  audit  investigation  has  continued,  and  we  project  that  by  Au- 
gust or  September  of  this  year  we  can  identify  for  return  to  New  York 
more  than  $70  million  in  overpayments. 

One  of  the  problems  we  have  is  obviously  the  fact  that  the  hearing 
process  must  be  vigorously  conducted  in  order  to  bring  the  social 
services  department  to  the  level  where  they  can  start  getting  return 
on  their  money. 

Mr.  Lent.  Of  the  400  employees  on  your  staff,  how  many  of  them 
fit  into  the  category  of  so-called  undercover  operators,  the  kinds  who 
wear  these  hidden  electronic  equipments  ? 

Mr.  Hynes.  None. 

Mr.  Lent.  Who  was  it  that  you  induced  to  wear  the  hidden  elec- 
tronic equipment? 

Mr.  Hynes.  The  nursing  home  operators  or  administrators. 

Mr.  Lent.  Can  you  just  give  us  an  idea  as  to  the  number  of  occa- 
sions these  devices  were  used  ?  Give  a  ballpark  figure. 

Mr.  Hynes.  In  that  particular  investigation  initially  there  were 
conversations  had  with  about  30  of  the  top  suppliers. 

After  the  grand  jury  presentations,  a  number  of  the  suppliers 
agreed  to  cooperate  with  us  and  agreed  to  wear  wires. 

Mr.  Lent.  I  am  not  a  criminal  lawyer  but  I  heard  you  say  that  these 
electronic  hidden  listening  devices  were  legal  in  the  State  of  New 
York. 

Mr.  Hynes.  Yes. 

Mr.  Lent.  I  assume  there  are  some  constraints.  Perhaps  you  can  tell 
us  what  you  have  to  get  by  way  of  a  court  order  or  otherwise  in  order 
to  rig  someone  up  with  one  of  these  hidden  recorders. 

Mr.  Hynes.  The  restraints  are  on  eavesdropping,  Mr.  Lent,  eaves- 
dropping of  a  room,  eavesdropping  on  a  telephone. 

The  case  law  in  New  York,  and  Federal  case  law,  indicates  that  if 
a  consenting  party  wears  a  wire  recorder  no  court  order  is  required,  a 
party  to  the  conversation  order. 

Mr.  Lent.  Would  that  recording  be  admissible  evidence  in  a  state 
court  ? 

Mr.  Hynes.  Absolutely. 

Mr.  Lent.  How  about  in  a  Federal  court  ? 

Mr.  Hynes.  Yes. 

Mr.  Lent.  I  have  no  further  questions,  Mr.  Chairman. 
Mr.  Moss.  Mr.  Luken  ? 

Mr.  Luken.  You  mentioned  a  particular  case.  What  was  the  sub- 
stance of  that  case,  without  giving  any  name,  involving  a  vendor  and 
the  types  of  services  ? 

Mr.  Hynes.  There  was  a  series  of  indictments  involving  vendors  of 
laundry  items,  housekeeping,  groceries,  milk,  meat,  pharmaceutical 
items. 

Mr.  Luken.  What  was  the  value  ? 

Mr.  Hynes.  The  kickbacks  raged  from  $400  over  a  2-month  period 
up  to  $335,000  over  a  6-year  period. 
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Mr.  Lukex.  Is  this  in  one  nursing  home? 

Mr.  Htxes.  The  one  involving  the  $335,000  was  one  nursing  home 
in  Long  Island. 

Mr.  Lukex.  Were  all  of  the  patients  of  that  nursing  home  medicaid 
patients  ? 

Mr.  Htxes.  No,  but  a  substantial  number  were  medicaid  patients. 
Mr.  Lukex.  In  accounting  how  do  you  break  down  the  cost  per 
patient  ? 

Mr.  Htxes.  Of  the  kickback  ?  Mr.  Luken.  I  don't  have  that  figure. 

Mr.  Lukex.  Looking  into  overpayments,  there  is  a  maximum  per 
patient,  is  there  not  ? . 

Mr.  Htxes.  It  varies  from  home  to  home.  It  £oes  from  a  low  of 
$30  up  to  $80  to  $90  per  patient  per  day  in  New  York. 

Mr.  Lukex.  And  matching  State  funds  are  involved  ? 

Mr.  Htxes.  Yes. 

Mr.  Lukex.  So  you  are  working  on  a  matter  which  involves  State 
and  Federal  funds. 
Mr.  Htxes.  That  is  correct,  sir. 

Mr.  Lukex.  What  is  the  cooperation  you  received  from  the  Federal 
authorities  ? 

Mr.  Htxes.  I  have  excellent  cooperation  with  the  U.S.  attorneys 
in  the  eastern,  southern,  and  western  districts  of  Xew  York.  There 
are  no  cases  with  the  northern  district.  The  New  York  regional  office 
of  HEW  has  also  been  very  cooperative. 

Mr.  Lukex.  The  local  office  of  HEW  works  with  you  ? 

Mr.  Htxes.  We  cooperate. 

Mr.  Lukex.  To  what  extent? 

Mr.  Htxes.  We  have  not  had  joint  investigations.  We  get  informa- 
tion from  them  from  time  to  time.  If  we  have  information  that  is 
outside  of  our  jurisdiction — we  are  limited  to  nursing  homes  and 
health-related  facilities  and  domiciliary  care  facilities — if  we  get  in- 
formation outside  of  our  jurisdiction,  we  send  it  to  HEW  or  to  the 
LT.S.  attorney's  office. 

Mr.  Lukex.  Has  the  U.S.  attorney  brought  any  indictments  ? 

Mr.  Htxes.  Yes. 

Mr.  Lukex.  Of  kickbacks  ? 

Mr.  Htxes.  I  think  the  LT.S.  attorney  in  the  southern  district  has 
had  some  indictments  involving  physicians  for  fraud  against  the 
Government. 

The  eastern  district  has  had  a  number  of  fraud  cases  as  well  that 
I  am  aware  of. 

Mr.  Lukex.  You  brought  your  cases  in  under  State  law  but  the  LT.S. 
attorney  brought  them  under  Federal  law. 
Mr.  Htxes.  Yes. 

Mr.  Lukex.  Are  the  laws  similar? 

Mr.  Htxes.  In  some  cases.  In  the  Bergman  case,  discussed  with 
Mr.  Lent,  that  was  a  joint  investigation.  The  crimes  pretty  much 
dovetail. 

Mr.  Lukex.  The  crimes  dovetail  ? 

Mr.  Htxes.  Yes. 

Mr.  Lukex.  The  criminal  statutes  are  similar? 
Mr.  Htxes.  Yes. 
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Mr.  Luken.  Are  you  aware  of  any  activities  of  the  HEW  fraud 
squad  ? 

Mr.  Hynes.  Not  really,  Mr.  Luken.  I  know  there  is  an  Inspector  Gen- 
eral in  HEW  now.  I  have  meetings  with  him  this  week.  I  understand 
they  plan  to  get  very  much  into  fraud  and  abuse. 

Mr.  Luken.  It  is  my  understanding  there  was  a  fraud  squad  in 
Massachusetts  and  Ohio.  It  has  not  been  in  New  York,  to  your  knowl- 
edge. Is  that  correct  ? 

Mr.  Hynes.  Not  that  I  know  of. 

Mr.  Luken.  Do  you  have  any  suggestions  as  to  any  deficiencies  in 
the  Federal  criminal  law  in  this  area  ? 

Mr.  Hynes.  The  Federal  law  is  similar  to  ours  in  the  area  of  anti- 
kickbacks.  The  maximum  penalty  is  on  a  misdemeanor  level.  That 
should  be  increased.  I  testified  previously  it  should  be  increased  to  a 
felony  level. 

Mr.  Luken.  This  is  Federal  ? 

Mr.  Hynes.  Yes;  we  have  also  asked  the  New  York  State  legisla- 
ture to  increase  the  penalty  as  well. 

Mr.  Luken.  The  kickback  Federal  law  is  what  ? 
Mr.  Hynes.  Is  a  misdemeanor. 

Mr.  Luken.  Federal  law  would  penalize  kickbacks  under  medicaid 
as  a  misdemeanor,  no  matter  what  the  amount  ? 

Mr.  Hynes.  That  is  correct.  There  is  currently  a  bill  before  the 
House,  H.E.  3,  introduced  by  Mr.  Rogers  and  by  Mr.  Eostenkowski, 
to  increase  the  penalty. 

Mr.  Luken.  Which  means  the  penalty  is  less  than  a  year  in  jail 
maximum. 

Mr.  Hynes.  Yes. 

Mr.  Luken.  And  less  than  $10,000. 
Mr.  Hynes.  That  is  right. 

Mr.  Luken.  With  regard  to  the  total  figures  involved  here,  I  think 
we  can  agree  with  you  that  the  amount  recovered  in  criminal  cases  is 
not  significant. 

Mr.  Hynes.  No  ;  the  recovery  will  be-  

Mr.  Luken.  Recovery  is  not  what  you  are  primarily  after,  but  it 
is  a  deterrent  effort. 

Mr.  Hynes.  That  is  right. 

Mr.  Luken.  Will  you  discuss  that  in  more  detail  ? 

Mr.  Hynes.  We  have  reason  to  believe  that  in  the  kickback  inves- 
tigation we  have  continued  to  have  people  operate  on  an  undercover 
level— we  have  reason  to  believe  the  kickback  arrangements  have  been 
contained. 

We  also  believe  that  unless  we  have  the  kind  of  investigation  we 
have,  it  will  go  back  to  business  as  usual. 

Mr.  Luken.  In  other  words,  they  know  they  are  being  investigated 
and  they  will  be  on  their  good  behavior  to  a  certain  extent. 

Mr.  Hynes.  That  is  our  opinion. 

Mr.  Luken.  How  much  is  involved  in  exposure  ?  Can  you  give  us 
an  idea  of  what  the  medicaid  expenditures  are  over  a  period  of  time  ? 
What  was  the  period  of  time  in  your  discussion  with  Mr.  Lent  ? 

Mr.  Hynes.  A  5-year  period,  which  is  our  statute  of  limitations. 
We  estimate  overpayments  of  $70  million. 

Mr.  Luken.  Overpayments  ? 
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Mr.  Hyxes.  Yes. 

Mr.  Lukex.  What  is  the  potential?  What  would  the  medicaid  ex- 
penditures be  in  the  State  of  New  York  ? 

Mr.  Hyxes.  It  is  $3  billion  in  the  State  of  New  York  for  medicaid 
expenditures  for  last  year.  That  is  hospitals,  shared  health  facilities, 
the  whole  range  of  medicaid  expenses. 

Mr.  Lukex.  So  there  would  be  a  deterrent  effect,  then,  on  the  ex- 
penditure in  5  years  of  somewhere  in  the  nature  of  $15  billion  ? 

Mr.  Hyxes.  It  is  difficult  to  speculate.  The  reimbursement  submis- 
sions ,for  last  year  and  this  year  have  gone  down  somewhat.  In  other 
words,  the  request  for  reimbursement  has  fallen. 

Mr.  Ltjkex.  I  think  you  mentioned  something  about  efforts  to  ob- 
struct the  grand  jury. 

Mr.  Hyxes.  Yes. 

Mr.  Lukex.  Would  you  give  us  an  idea  of  how  extensive  these  efforts 
were? 

Mr.  Hyxes.  I  can  speak  only  about  one  case.  The  allegation  is  that 
there  was  an  attempt  to  get  a  witness  to  perjure  himself  before  the 
grand  jury. 

We  have  a  number  of  instances,  numerous  instances,  of  records  be- 
ing destroyed  after  subpenas  were  issued.  We  cannot  bring  criminal 
cases  unless  we  have  added  information,  but  we  have  in  a  number  of 
instances  been  told  that  the  records  were  burned  in  a  fire,  lost,  and 
so  on — actually  stolen. 

Mr.  Lukex.  Are  there  any  elements  of  conspiracy  in  the  sense  of 
cooperation  among  operators  in  any  way? 

Mr.  Hyxes.  Not  that  you  can  readily  identify,  Mr.  Luken.  There 
is  certainly  a  pattern  to  the  kinds  of  things  we  have  seen.  In  nine 
instances  we  have  had  cases  which  have  either  been  concluded  or  pend- 
ing where  charges  were  made  to  the  nursing  home.  I  have  no  evidence 
of  any  direct  conspiracy,  that  they  get  together  at  meetings  

Mr.  Lukex.  I  am  not  asking  now  for  evidence  but  a  pattern  which 
suggests  something  to  you  or  which  might  be  suggested  to  someone 
more  suspicious  than  you. 

Mr.  Hyxes.  As  a  prosecutor  I  like  to  think  I  am  a  responsible 
prosecutor. 

Mr.  Lukex.  I  am  not  asking  you  about  prosecuting  a  crime  now. 
However,  it  is  a  little  speculative. 

Mr.  Hyxes.  I  will  be  glad  to  speak  to  you  afterward  as  one  citizen 
to  another,  but  I  should  not  be  testifying  about  this. 

Mr.  Lukex.  Does  this  go  beyond  nursing  homes  ?  Are  hospitals  and 
other  institutions  involved  ? 

Mr.  Hyxes.  We  have  evidence  which  indicates  that  nursing  homes 
have  no  monopoly  over  this  kind  o,f  practice.  We  have  had  our  juris- 
diction expanded  in  Long  Island  to  investigate  several  hospitals  out 
there.  Our  information  is  that  nursing  homes  have  no  monopoly  over 
these  practices. 

Mr.  Lukex.  Is  there  any  State  which  has  an  operation  similar  to 
yours,  a  similar  office  involved  in  the  investigation  and  prosecution 
of  these  kinds  of  cases  ? 

Mr.  Hyxes.  No.  We  have  dealt  so  far  with  more  than  a  dozen  States. 
States  are  anxious  to  get  into  this  kind  of  investigation  but  have  not 
been  funded. 
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New  York  had  a  scandal  and  that  is  how  we  got  started.  It  was 
something  uncovered,  by  the  media,  and  as  a  result  of  the  scandal, 
we  geared  up  for  this  investigation. 

Mr.  Lukex.  Xone  of  the  other  States  have  such  a  post  ? 

Mr.  Hyxes.  They  don't  have  the  scope  of  the  investigation,  no. 
There  are  some  excellent  fraud  and  abuse  efforts  in  some  of  the  States. 
For  example,  the  attorney  general  in  Massachusetts,  with  a  very 
limited  budget  and  equally  limited  staff,  has  been  conducting 
investigations. 

Mr.  Moss.  While  we  have  not  a  comparable  unit  at  this  moment, 
there  is  an  intensified  effort  underway  in  the  State  of  California. 
Mr.  Hyxes.  Yes,  there  is. 

Mr.  Moss.  Which  found  comparable  situations  existing,  and  of 
considerable  magnitude. 

Mr.  Hyxes.  I  spoke  to  Mario  Obledo  the  other  day.  He  tells  me 
they  want  to  run  a  statewide  investigation  very  much  like  ours  and 
we  will  be  helping  him  in  that  regard. 

Mr.  Moss.  He  is  under  direct  orders  from  the  Governor  to  do 
that. 

Mr.  Hyxes.  Yes. 

The  problem  is  that  in  every  instance  the  States  have  come  back  to 
us,  after  they  have  come  back  in  and  discussed  their  problems,  and 
indicated  they  cannot  get  the  funding  to  have  this  kind  of  investiga- 
tion. 

That  is  one  of  the  reasons  I  have  come  down  here  to  testify  in  sup- 
port of  H.R.  3  and  the  Scheuer/Moss  amendment  to  that  bill. 
Mr.  Lukex.  Thank  you,  Mr.  Chairman. 
I  have  no  further  questions. 
Mr.  Moss.  Mr.  Collins. 
Mr.  Collixs.  Thank  you,  Mr.  Chairman. 

I  am  not  to  familiar  Avith  criminal  law  but  it  seems  to  me  you  have 
many  areas  this  can  lead  into.  The  primary  way  you  were  nailing 
these  guys  down  is  based  on  perjury  ? 

Mr.  Hyxes.  No,  none  at  all.  Most  of  our  indictments  are  for  medic- 
aid fraud. 

Mr.  Collixs.  Most  of  the  indictments  are  fraud  indictments  ? 
'Sir.  Hyxes.  That  is  right,  sir. 

The  way  it  works  out  mechanically,  to  give  you  a  breakdown — we 
audit  a  facility.  If  we  have  indications  there  was  fraud  or  some  other 
kind  of  overpayment,  we  set  up  an  investigation  which  has  our  in- 
vestigators going  to  the  vendors  of  the  goods  and  services.  We  have 
been  able  to  find  that  in  many  instances  the  vouchers  used  as  proof  of 
those  sendees  were  inflated  or  nonexistent. 

Then  a  grand  jury  is  impaneled  and  we  present  evidence, 

Mr.  Collixs.  So  the  basic  case  is  based  upon  having  an  actual 
voucher  where  it  supposedly  represents  goods  which  do  not  exist. 

Mr.  Hyxes.  Yes. 

Mr.  Collixs.  That  makes  the  fraud  case. 
Mr.  Hyxes.  That  is  part  of  it,  sure. 

Mr.  Collixs.  Have  you  had  manv  convictions  on  this  yet? 
Mr.  Hyxes.  We  have  had  33  cases  disposed  of.  We  have  had  29 
convictions. 

Mr.  Collixs.  Twenty-nine  out  of  33  ? 
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Mr.  Htnes.  Yes. 

Mr.  Collins.  Does  the  IRS  do  anything  about  this  ?  It  seems  to  me 
it  is  also  a  Federal  case.  I  don't  know  the  law  that  well  but  it  seems 
anyone  who  falsifies  his  tax  returns  is  liable.  Have  they  followed  up 
on  any  of  your  eases  ? 

Mr.  Htxes.  I  don't  know. 

Mr.  Collins.  These  are  profitmaking  nursing  homes,  aren't  they? 
Mr.  Htnes.  Yes. 

Mr.  Collins.  And  they  file  income  tax  statements.  It  seems  to  me 
you  just  proved  a  bona  fide  case  for  IRS. 

Mr.  Htnes.  We  are  working  with  the  State  tax  department  in  New 
York  State  on  a  number  of  investigations  which  may  lead  to  income 
tax  violations. 

Secrecy  provisions  in  the  Federal  law  prevent  our  getting  Federal 
tax  returns  to  back  up  the  State  cases. 

I  am  more  than  willing  to  turn  over  any  information  we  have  in- 
volving completed  cases  to  any  agency  of  the  Federal  Government. 

Mr.  Collins.  In  these  homes  which  you  have  investigated,  you 
don't  have  any  definite  figures  but  just  what  percentage  of  their  total 
cost  of  supplies  represents  an  inflated  figure? 

Mr.  Hyxes.  The  phony  invoice  figure  runs  from  5  to  33%  percent  of 
gross  monthly  billings. 

Mr.  Collins.  Of  the  ones  you  refer  to,  the  minimum  is  5  percent? 

Mr.  Htnes.  That  is  correct. 

Mr.  Collins.  One  thing  that  comes  to  my  mind  is  this :  To  what 
extent  did  you  find  competitive  bidding  in  these  nursing  homes  where 
they  were  using  inflated  invoices  ?  Was  there  any  type  of  competitive 
bidding  ? 

Mr.  Htnes.  The  competition  is  in  the  kickback.  I  was  pleased  to 
see  that  the  Metropolitan  Nursing  Home  Association,  which  is  a 
proprietary  association,  suggested  to  its  membership  that  they  have 
centralized  bidding. 

Unfortunately,  they  didn't  take  the  next  step  of  making  it  man- 
datory. They  requested  it  on  a  voluntary  basis. 

However,  this  would  be  an  enormous  step  forward  to  putting  a 
crimp  on  the  kickback  arrangements  if  you  had  competitive  bidding. 

Mr.  Collins.  As  a  result  of  your  investigations,  as  I  listened  to 
your  statements  I  kept  thinking  that  might  be  the  best  way  to  move 
toward  correcting  this  situation.  Would  you  be  inclined  to  agree  ? 
Competitive  bidding  would  be  the  best  way  to  improve  it  ? 

Mr.  Htnes.  Yes,  sir. 

Mr.  Collins.  Is  there  anything  in  the  New  York  setup,  as  an  ex- 
ample— you  said  it  is  on  a  voluntary  basis,  for  example,  and  you  have 
no  way  of  making  it  a  requirement?  It  is  entirely  voluntary? 

Mr.  Htnes.  That  is  right.  We  have  been  speaking  with  the  Health 
Department  officials  about  regulating  that  aspect.  We  have  also  asked 
the  New  York  State  legislature  to  require  a  vendor  to  certify  under 
penalty  of  perjury  that  he  received  the  goods  and  services  and  the 
amount  of  the  goods  and  services  he  said  he  did.  That  bill  will  be  put 
in  with  the  Governor's  package  this  year. 

Mr.  Collins.  That  would  be  a  step  forward,  too  ? 

Mr.  Htnes.  Yes. 

Mr.  Collins.  You  will  require  that  they  sign  for  them  ? 
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Mr.  Hynes.  That  they  actually  delivered  the  goods  and  services. 

Mr.  Collins.  So  you  are  putting  the  onus  on  the  supplier. 

Mr.  Hynes.  Yes.  The  problem,  Mr.  Collins,  has  traditionally  been 
that  the  Health  Department,  despite  the  fact  they  are  involved  in 
giving  millions  and  millions  of  dollars  each  year  to  nursing  homes, 
has  no  control  over  the  vendors  of  the  goods  and  services.  They  have 
no  right  to  look  at  the  books  and  records  of  the  vendors.  They  can 
look  only  at  the  books  and  records  of  the  nursing  home  operators. 

Therefore,  when  they  are  given  a  voucher  or  a  canceled  check  from 
the  operator,  that  is  written  in  stone.  They  have  no  way  of  going 
beyond  that. 

We  are  able,  through  our  grand  jury  investigations,  to  go  beyond  it, 
to  bring  a  vendor  into  the  grand  jury. 
Mr.  Collins.  I  see  what  you  are  saying. 

I  doirt  know  how  this  affects  HEW  but  it  would  affect  you  in  the 
same  way.  Do  you  pay  on  a  cost  basis  or  do  you  just  allow  so  much 
per  person  ? 

Mr.  Hynes.  We  have  a  cost-plus  state. 

Mr.  Collins.  You  have  a  cost  plus  ? 

Mr.  Hynes.  That  is  correct. 

Mr.  Collins.  In  other  words,  they  are  making  a  profit  by  running 
up  their  costs. 

Mr.  Hynes.  There  is  no  incentive  to  cut  costs. 
Mr.  Collins.  To  hold  them  down  ? 
Mr.  Hynes  That  is  right. 

Mr.  Collins.  It  is  related  to  what  each  individual — for  instance, 
in  New  York  City  it  might  be  more  than  in  a  nursing  home  in  upstate 
New  York. 

Mr.  Hynes.  Absolutely. 

Mr.  Collins.  You  would  pay  them  on  a  cost  plus  and  the  nursing 
home  in  upstate  would  be  on  cost  plus,  and  one  of  them  is  run  efficient- 
ly and  got  no  credit  ? 

Mr.  Hynes.  That  is  true.  As  a  matter  of  fact,  at  least  one  operator 
who  was  convicted  recognizing  the  problem  that  he  had  dealing  in  an- 
other State — he  had  a  nursing  home  in  Connecticut,  which  is  a  flat  rate 
State.  He  took  many  of  the  costs  of  the  Connecticut  home  and  lumped 
them  into  the  New  York  State  home  and  was  paid  for  it. 

Mr.  Collins.  W ait  a  minute. 

You  say  in  Connecticut  it  is  on  a  fixed  basis  ? 

Mr.  Hynes.  A  flat  rate,  yes. 

This  person  had  a  nursing  home  in  Connecticut  as  well  as  New  York, 
in  Westchester  County. 

What  he  did,  rather  cleverly,  was  to  lump  all  his  costs,  or  a  sub- 
stantial amount  of  the  costs,  of  running  the  Connecticut  home  onto 
the  New  York  State  claims  for  reimbursement.  He  was  paid  and  reim- 
bursed by  New  York  State.  New  York  ran  two  nursing  homes  in  two 
States. 

Mr.  Collins.  Under  any  system  where  it  is  on  a  cost-plus  basis  we 
almost  encourage  them  to  run  up  costs. 

Mr.  Hynes.  I  haven't  become  that  cynical  yet.  I  think  the  cost-plus 
system  can  be  a  plus  to  the  residents  of  the  home.  If  you  get  decent 
and  honorable  nursing  home  operators,  and  there  is  a  substantial  num- 
ber of  those  in  New  York  State,  interested  in  working  within  the 
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system  and  giving  the  best  kind  of  care  available.  I  don't  think  they 
should  be  penalized  for  good  care.  That  was  supposed  to  induce  good 
care. 

Unfortunately,  in  a  significant  number  of  those  cases  it  was  an  in- 
ducement to  steal. 

I  have  had  a  number  of  honest  and  decent  nursing  home  operators 
who  run  good  homes  and  give  the  kind  of  service  they  should  give. 

Mr.  Collins.  Do  you  know  the  difference  between  the  average  cost 
of  a  nursing  home  in  Connecticut  and  the  average  cost  in  Xew  York 
State ! 

Mr.  Hyxes.  I  think  Connecticut  is  826  or  827.  Xew  York  State  runs 
from  $30  to  $80  per  patient  per  day. 

Mr.  Collins  It  is  at  least  10  percent  more  than  the  States  on  either 
side  ? 

Mr.  Hyxzs.  Yes. 

One  of  the  people  convicted  came  to  us  early  during  the  investiga- 
tion and  said  he  had  the  lowest  per  patient  cost  in  the  State.  He  was 
right,  but  he  stole  more  than  $1  million. 

I  began  to  wonder  what  was  going  on  with  some  of  the  other  people. 

Mr.  Collixs.  Thank  you.  Mr.  Chairman. 

Mr.  Moss.  If  the  gentleman  would  like,  we  can  instruct  the  star! 
to  get  the  average  cost  per  day  for  each  of  the  States. 

Mr.  Collins.  I  would  like  to  see  it.  Mr.  Chairman. 

Mr.  Moss.  We  shall  leave  the  record  open  for  that  at  this  point. 

[The  following  letter  and  attachments  were  subsequently  received 
for  the  record :] 
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THE   SECRETARY  OF    HEALTH,   EDUCATION,  A.N  D~  W  E'  L  F  A  R  E 
7-  WASHINGTON,  D.  C .  2  0  2  0  1 


The  Honorable  John  E.  Moss 
Chairman 

Subcommittee  on  Oversight  and 

Investigations 
Committee  on  Interstate  and 

Foreign  Commerce 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  John: 

Thank  you  for  your  letter  of  March  22. 

In  response  to  your  request,  I  am  enclosing  data  on  the  average  daily 
cost  for  skilled  nursing  facilities  (SNFs),  intermediate  care  facilities 
(ICFs),  and  intermediate  care  facilities  for  the  mentally  retarded 
(ICFs/MR).    Although  the  figures  were  submitted  by  the  States  in  1975 
for  an  Inflationary  Impact  Statement  of  Section  249  of  Public  Law  92- 
603,  they  are  the  most  recent  the  Department  has  compiled. 

I  hope  that  the  data  will  be  suitable  for  inclusion  in  the  hearing 
record. 


fbseph  A.  Califano,  Jr. 


Enclosure 
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AVERAGE  PERDIEHS  FOR  SNFs.  ICFs  and  ICF/MRs 


TOTALS 

Per  od 

[ndinq 

SNFs 

ICFs 

ICF/MRs 

REGION  1 

Connecticut  

6/30/75 

$23.20 

$13.25 

NA 

Maine 

6/30/76 

43.84 

16.48 

NA 

Massachusetts 

9/30/75 

20.41 

16.45 

$42.51 

New  Hampshire 

6/30/75 

27.17 

11.13 

NA 

Rhode  Island 

9/30/75 

17.74 

11 .48 

34.11 

Vermont 

FY  1975 

21.93 

18.27 

NA 

REGION  II 

New  Jersey 

6/30/75 

22.77 

19.60 

NP 

New  York 

6/30/76 

51 .41 

35.46 

NA 



Puerto  Rico 

6/30/76 

NA 

NA 

NP 

Virgin  Islands 

6/30/76 

NA 

NA 

NP 

REGION  III 

Delaware 

6/30/75 

12.90 

18.41 

NP 

Dist.  of  Col. 

6/30/76 

27.94 

18.67 

27.53 

Maryland 

6/30/75 

17.07 

15.04 

NA 

6/30/75 

20.27 

14.38 

31 .82 

\ ireinia 

6/30/75 

23  51 

17  1? 

1  ?  fl? 

lest  Virginia 

6/30/75 

25.94 

13.25 

NP 

REGION  IV 

Alabama  

6/30/75 

15.49 

1  3  77 

 NA  

Florida 

6/30/76 

13.80 

10.25 

NA 

 NA  , 

Kentucky 

— Ic'oti  

 t"t""c7  

 57. 35  

Mississippi 

— fr^f  

—   

 -NA.   

^J,     Z.  £  

FT  1 975  

—  

 17.60  

 ,  r'nj  

 1 5 .  R.I  

 18.10  

South  Carolina  " 

6/3Q/7S  

19.34 

12.93 

12.96 

Tennessee  ""  

FY  1975 

25.12 

11 .80 

16.50 

REGION  V 

—  :  

'  """*  

6/30/75 

15.40 

— n  on  

 ija  

'  uo  

"dl""  

21 ,99 

— 1  o'/ii  — ' 



Michigan 

6/30/75  

»/  }wl  is.  

 1 7.24  

— 1751  

1321 

 77  

NA 

 NA  

— 

Ohio 

6/3Q/7fi 

16.21 

13.21 

NA 

Wisconsin 

6730/75 

 15.47  

12.39  

4?  22 

REGION  VI 

Arkansaa  

,  ,  

— tc   

— n   

 11 .48  

1 —  

,  13.19  

Louisiana 

— 

12.60 

11 .74 

20.51 

New  Mez.cc 

6/30/75 

17.25 

13.54 

Oklahoma 

6/30/75 

13.26 

12  46 

18.56 

Teia. 

6/30/75 

14-30 

11.83 

17.12 

REGION  VII 

Iowa 

6/30/75 

33.62 

11 .54 

NA 

Kansas 

6/30/75 

14.16 

11  71 

Missouri 

6/30/75 

12.44 

10.84 

NA 

Neorasia 

6/30/75 

12.09 

8  88 

??  no 

REGION  VIII 

Colorado 

FY  1975 

15.23 

14.88 

1.1. 45 

Montana 

6/30/75 

North  Dakota 

6/30/75 

14.57 

i — j^'gp  

^uri^" 

South  Dakota 

9/30/75 

11.03 

9.4? 

18J51  ' 

Utah 

9/30/75 

17.07 

11  94 

Wyoming 

6/30/75 

12.64 

1 1 .  n 

NP 

REGION  IX 

*»»**«!*  ***** 

Source:    1.    Data  submitted  by  States 
for  Inflationary  Impact 
statement  of  Section 
249  P.L.  92-603 

2.    SRS  OA-41 

»«**» 

6/30/75 

14.26 

11.49 

NA 

Hawaii 

6/30/75 

29.11 

lfl.fil 

NP 

Nr»ada 

6/30/75 

22.18 

17.26 

..  NA  .     .. .- 

REGION  X 

Alaska 

6/30/75 

50.79 

33.43 

40.00 

NP 

-  nu l  avail au i c 

-  no  program 

Idaho 
"Orrron 

9/30/75  

6/30/7&  .... 

17.45 
12.26 

_ 15.23  

in. 98 

30-55  

21.79  -. 

6/30/75 

\2.\2  .,  _ 
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AVERAGE  PERDIEMS  FOR  SNFs.  ICFs  and  ICF/MRs 


TOTALS 

Period 
Endinq 

SNFs 

ICFs 

ICF/MRs 

REGION  1 

Connecticut 

6/30/7  5 

$23.20 

$13.25 

NA 

Maine 

6/30/76 

43.84 

16.48 

NA 

Massachusetts 

9/30/75 

20.41 

16.45 

$42.51 

New  Hampshire 

6/30/75 

27.17 

11.13 

NA 

Rhode  Island 

9/30/75 

17.74 

11.48  ■ 

34.11 

Vermont 

FY  1975 

21.93 

18.27 

NA 

** 

REGION  II 

New  Jersey 

6/30/75 

22.77 

19.60 

NP 

New  York 

6/30/76 

51.41 

35.46 

NA 

Puerto  Rico 

6/30/76 

NA 

NA 

NP 

Virgin  Islands 

6/30/76 

MA 

NA 

NP 

REGION  III 

Delaware 

6/30/75 

12.90 

18.41 

NP 

Dist.  of  Col. 

6/30/76 

27.94 

18.67 

27.53 

Maryland 

6/30/75 

17.07 

15.04 

NA 

6/30/75 

20.27 

14.38 

31 .82 

Virginia 

6/30/75 

23.51 

17.1? 

1?  ft? 

West  Virginia 

6/30/75 

25.94 

13.25 

NP 

REGION  IV 

Alabama 

6/30/75 

15.49 

13  77 

NA 

6/30/76 

13.80 

10.25 

NA 

Georgia 

6/30/75 

14.39 

1  3  55 

Kentucky 

6/30/75 

26.94 

n  57 

^  - 

Mississippi 

FY  1975 

North  Caxolina 

FY  1975 

17  fif) 

1 5 '  ft? 

1ft  10 

Sourh  Caxolina 

6/30/75 

19.34 

12.93 

12.96 

FY  1975 

25. 12 

11 .80 

16.50 

REGION  V 

.llinois 

6/30/75 

15.40 

11 .80 

NA 

9/30/75 

 21 .99  

 13.41  

 NP  

Michigan 
Minnesota 

6/30/75 

o/  Jv/  IS  . — . 

19.11 
17.24 

17.23 
13.21 

NA 

— 

Ohio 

6/30/75 

16.21 

13.21 

NA 

Wisconsin 

6/30/75 

15.47 

12  39 

4?  <J? 

REGION  VI 

Arkansas 

6/30/75 

16  00 

11  4ft 

n  ?o 

Louisiana 

emrs — 

-TO?  

11 .74 

20.51 

New  Mexico 

6/30/75 

17.25 

13.54 

16.03 

Oklahoma 

6/30/75 

13.26 

12  46 

18.56 

Teias 

6/30/75 

14.30 

11.83 

17.1? 

REGION  VII 

low. 

6/30/75 

33.62 

11 .54 

NA 

Kansas 

6/30/75 

14.16 

1 1  75 

6/30/75 

12.44 

1 0.84 

NA 

Nebraska 

6/30/75 

12.09 

8  88 

??  nq 

REGION  VIII 

Colorado 

FY  1975 

15.23 

14.88 

13.45 

fi/in/75 

0/  ju/  /?  

 17.48  

— L3.68  

North  Dakota 

6/30/75 

14.57 

11 .30 

NP 

.South  Dakota 

9/30/75 

11.03 

9.42 

18,61 

Utah 

9/30/75 

17.07 

11 .94 

1 1  nfi 

Wyoming 

6/30/75 

12.64 

11.3.3 

NP 

REGION  IX 

C.AI 

rro •     1       D»ta  tuhml 

:ted  by  Stat 

;s 

t 

California 

6/30/75 

14.26 

11.49 

NA  -  — 

*   t.fl.. 

Sxwx 

statement  of 
249  P.L.  92-6 

Hawaii 

6/30/75 

29.11 

18.61 

NP 

>ect1on 
)3 

Nevada 

6/30/75 

22.18 

17.26 

NA 

XxoexxJetiojtoor 

2.  S 

S  0A-41 

REGION  X 

Alaska 

6/30/75 

50.79 

33.43 

4£LDfj  

na  -  nox  aval iaDie 
NP  -  no  program 

Idaho 

9/30/75 

17.45 

_  1.5.23^  

10.98 

-3CL55 
21.79  .  .  . 

6/30/75  ... 

12.26 

-Washington 

6V30/7S 

15.40 

1?  1? 
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AVERAGE  PERDIEMS  FOR  SNFs.  ICFs  and  ICF/MRs 


TOTALS 

Period 
Endinq 

SNFs 

ICFs 

ICF/MRs 

REGION  t 

Connecticut 

6/30/7  5 

$23.20 

$13.25 

NA 

Maine 

6/30/76 
9/30/75 

43.84 

16.48 

NA 

Massachusetts 

20.41 

16.45 

$42.51 

Sr.  Hampshire 

6/30/75 

27.17 

11.13 

NA 

Rhode  Island 

9/30/75 

17.74 

11.48 

34.11 

Vermont 

FY  1975 

21.93 

18.27 

NA 

 \ 

REGION  II 

New  Jersey 

6/30/75 

22.77 

19.60 

NP 

New  York 

6/30/76 

51.41 

35.46 

NA 

Puerto  Rico 

6/30/76 

NA 

NA 

NP 

Virgin  Islands 

6/30/76 

MA 

NA 

NP 

REGION  III 

Delaware 

6/30/75 

12.90 

18.41 

NP 

Dist.  of  Col. 

6/30/76 

27.94 

18.67 

77.  R3 

Maryland 

6/30/75 

17.07 

15.04 

NA 

Pennsylvania 

6/30/75 

20.27 

14.38 

31 .82 

Vireinia 

6/30/75 

23.51 

17.1? 

12.  R? 

Vest  Virginia 

6/30/75 

25  94 

13  25 

UP 

REGION  IV 

6/30/75 

15.49 

13.77 

NA 

Flortda 

6/30/76 

13.80 

10  25 

NA 

Georgia 

6/30/75 

14.39 

n'.fis 

NA 

Kentucky 

6/30/75 

26.94 

11.57 

57.35 

Mississippi 

FY  1 975 

14.04 

1  7  AT 

NA 

Fy  1975 

1 7  60 

South  Carolina  

19.34 

12.93 

1 2 .96 

Tennessee 

f(  1975 

25.12 

11.80 

16.50 

REGION  V 

lllDois  

6/30/75 

15.40 

11 .80 

NA 

"n   

9/30/75 

21 . 99 

13.41 

NP 

Michigan  

Minnesota 

6/30/75 
6/30/76 

19  11 
17.24 

17.23 
13*21 

HA 
NA 

Ohio 

6/30/7fi 

16.21 

1  3  71 

NA 

6/30/75 

15.47 

12.39 

4?  9? 

REGION  VI 

Arkansas 

6/30/75 

16.00 

11  4ft 

1  ?q 

Louisiana 
New  Meiico 

6/30/75 
6/30/75 

12.60 
17.25 

11.74 
13.54 

20.51 
16.03 

Oklahoma 

6/30/75 

13.26 

12.46 

18.56 

Texas 

6/30/75 

14.30' 

11.83 

17.12 

REGION  VII 

Iowa 

6/30/75 

33.62 

11 .54 

NA 

Kansas 

6/30/75 

14.16 

11 .75 

NA 

Missouri 

6/30/75 

12.44 

10.84 

NA 

Nebraska 

6/30/75 

12.09 

8. Eft 

77  nq 

REGION  VIII 

Colorado 

FY  1975 

15.23 

14.88 

13  45 

Montana 

6/30/75 

17.48 

14.79 

1?  fift 

North  Dakota 

6/30/75 

14.57 

11.30 

NP 

South  Dakota 

9/30/75 

11 .03 

18,61 

Source:    1.    Data  submitted  by  States 
for  Inflationary  Impact 
statement  of  Section 
249  P.L.  92-603 

2.    SRS  OA-41 

NA  -  not  available 
NP  -  no  program 

Utah 

9/30/75 

17.07 

11  .Q4 

13. OR 

.yoming 

6/30/75 

12.64 

11.33 

NP 

REGION  IX 

A*X«XKX*>r>tS* 

Cal.fomia 

6/30/75 

14.26 

11  4Q 

NA 

Hawaii 

6/30/75 

29.11 

T8.fi! 

NP 

Nevada 

6/30/75 

22.18 

17.26 

NA 

REGION  X 

Alaska 

6/30/75 

50.79 

33.43 

40.00 

Idaho 

9/30/75 

17.45 

J5.23  

J30..55  

6/30/75 

12.26 

i.c<.4n  , 

10  98 

17  17 
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Mr,  Moss.  I  think  you  are  doing  an  excellent  job.  Your  appearance 
here  certainly  has  been  helpful  to  this  committee.  We  hope  we  can 
continue  to  have  close  liaison  with  you  as  we  carry  on  our  studies. 

I  know  that  if  we  take  the  low  estimate,  the  5  percent  alone,  that  in 
this  year,  in  fiscal  1978  coming  up,  that  we  will  have  $20.7  billion  for 
the  medicaid  program  and  $16.5  billion  for  the  medicare  program. 
That  is  $37.2  billion,  and  at  5  percent  there  is  a  potential  savings  of 
over  $1.8  billion.  Therefore,  we  are  not  talking  about  pennies  but  we 
are  talking  about  a  very  significant  cost  to  the  American  taxpayers, 
a  cost  which  should  not  be  borne  and  would  not  be  borne  if  there 
were  adequate  inspection  and  enforcement. 

We  shall  try  here  in  the  Congress  to  enact  legislation  which  would 
impose  more  severe  penalties. 

We  intend  to  continue  these  hearings  until  we  have  developed  as 
complete  and  as  full  a  record  as  possible  with  a  diversity  of  experi- 
ence which  is  available  in  those  States  which  have  become  concerned 
over  the  escalating  costs  in  nursing  homes. 

We  shall  also  seek  the  advice  of  some  of  the  experts  and  we  put 
you  in  that  category  at  this  moment. 

Being  one  of  the  experts,  perhaps  you  can  give  us  some  other  ad- 
vice which  you  feel  might  be  relevant  to  this  inquiry  as  a  result  of 
work  wmich  you  have  been  carrying  on  in  your  State. 

You  mentioned  one,  that  of  increasing  punishment,  and  also  you 
mentioned  expanded  authority  for  the  inspection  groups,  both  Federal 
and  State. 

Mr.  Hynes.  Yes. 

Mr.  Moss.  Do  you  have  others  that  you  would  recommend  to  us? 

Mr.  Hynes.  I  testified  last  year  before  Senator  Church's  commit- 
tee and  I  indicated  that  I  thought  one  of  the  things  we  ought  to  be 
doing  is  to  establish  an  Office  of  Assistant  Attorney  General  in  the 
Department  of  Justice  for  medicaid  and  medicare  fraud.  That  of- 
fice should  have  a  contained  investigative  unit,  and,  in  addition,  there 
should  be  at  least  an  additional  assistant  U.S.  attorney  for  each  of 
the  90  districts  throughout  the  country  in  order  to  coordinate  these 
investigations  on  a  Federal  level. 

Mr.  Moss.  That  clearly  is  an  excellent  idea. 

There  has  been  a  tendency  on  the  part  of  too  many  U.S.  attorneys 
to  downplay  the  medicare-medicaid  fraud  field  because  others  were 
more  attractive. 

Mr.  Hynes.  I  don't  know  whether  I  would  say  that,  Mr.  Chairman, 
with  all  due  respect  to  you.  I  think  the  problem  is  at  the  local  level, 
whether  it  is  the  U.S.  attorney's  level  or  a  local  district  attorney,  it 
is  a  lack  of  resources  and  the  priority  problem. 

To  the  local  district  attorney  street  crimes  are  the  No.  1  priority. 
Organized  crime  is  a  top  priority.  It  is  very,  very  difficult  to  get  in- 
volved in  these  kinds  of  investigations  unless  you  have  a  central 
thrust. 

In  addition,  even  if  you  had  the  resources,  it  is  very  difficult  to  co- 
ordinate these  kinds  of  investigations. 

The  investigation  mentioned  before  which  resulted  in  the  indict- 
ments of  last  Thursday,  these  involved  six  different  counties  in  New 
York  State  with  six  different  grand  juries.  It  is  a  mind-boggling  job 
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to  try  to  coordinate  six  district  attorneys  on  that  kind  of  investiga- 
tion. 

Mr.  Moss.  I  have  discussed  this  matter  with  the  new  Secretary  of 
HEW.  He  is  keenly  interested  in  moving  ahead  and  he  recognizes  the 
extremely  high  return  for  every  dollar  that  is  committed  to  examina- 
tion of  these  fraud  cases.  I  have  his  assurance  that  he  intends  to  give 
it  the  kind  of  emphasis  in  the  Department  of  Health,  Education,  and 
"Welfare  it  deserves. 

Mr.  Waxman,  have  you  any  questions  ? 

Mr.  Waxman.  I  have  no  questions. 

Mr.  Moss.  Any  further  question  at  this  time  ? 

Mr.  Wuxder.  Mr.  Chairman  ? 

Mr.  Moss.  Mr.  Wunder. 

Mr.  Wuxder.  Thank  you,  Mr.  Chairman. 

Have  you  in  your  investigation  found  any  evidence  of  organized 
crime  involvement  in  nursing  homes  ? 
Mr.  Hyxes.  Xo. 

Mr.  Wuxder.  I  read  a  statement  in  the  press,  and  the  statement  was 
by  some  official  looking  into  this,  who  said  they  would  not  rule  out 
the  possibility  of  organized  crime  involvement. 

Mr.  Hyxes.  I  wouldn't,  either,  but  I  have  not  found  it  yet. 

Mr.  Wunder.  Was  that  your  statement  ? 

Mr.  Hyxes.  Xo,  it  was  not. 

Mr.  Wuxder.  You  have  found  none  ? 

Mr.  Hyxes.  My  statement  was  that  it  is  either  there  and  I  haven't 
found  it  or  it  is  not  there.  I  apparently  missed  the  boat. 
Mr.  Wuxder.  Thank  you,  Mr.  Chairman. 
Mr.  Saxtixi.  Mr.  Chairman,  I  have  a  question. 

Did  you  investigate  the  misprescription  of  drugs  for  the  purpose, 
the  sole  purpose,  of  sedation  ? 

Mr.  Hyxes.  We  have  had  no  jurisdiction  over  that  area.  In  the 
area  where  we  have  dealt  with  pharmacists,  where  we  have  jurisdic- 
tion, we  have  not  encountered  that  yet,  if  it  exists  at  all. 

Mr.  Saxtixi.  I  would  judge  your  investigation  suggests  the  nec- 
cessity  for  an  improved  oversight  or  review  system  with  regard  to 
the  present  practices  within  nursing  homes. 

Mr.  Hyxes.  There  is  no  question  about  that.  That  kind  of  procedure 
was  recommended  in  1960  when  the  commissioner  of  investigations. 
Louis  Kaplan,  in  Xew  York  City  found  the  same  cast  of  characters 
we  found  in  our  investigation  17  years  later. 

There  is  no  question  but  there  has  to  be  continued  regulation  and 
enforcement. 

Mr.  Saxtixi.  Would  you  suggest  that  the  State  rather  than  the 
Federal  Government  could  provide  a  more  efficient  enforcement 
mechanism  ? 

Mr.  Hyxes.  Xo.  I  think  from  my  experience  with  at  least  three  of 
the  U.S.  attorneys  in  Xew  York  State  that  they  do,  given  the  resources 
they  have,  an  excellent  job.  What  they  need  is  a  bolstering  of  their 
resources. 

Mr.  Saxttxi.  Monetary? 

Mr.  Hyxes.  Yes. 

Mr.  Saxtixi.  Any  additional  rule  or  regulation  to  bolster  it  ? 
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My  Hynes.  I  think  the  regulations  basically  are  there.  It  is  just  the 
enforcement  of  them. 

We  have  regulations  which  boggle  the  mind  in  New  York  State.  Up 
until  1975  they  were  never  enforced. 

Mr.  Santini.  Thank  you  very  much,  Mr.  Chairman. 

Thank  you,  Mr.  Hynes. 

Mr.  Luken  [presiding].  Thank  you,  Mr.  Hynes.  We  appreciate 
your  appearing  and  giving  the  extensive  testimony  you  and  your 
associate  have.  It  has  been  very  informative. 

Mr.  Hynes.  Thank  you. 

Mr.  Luken.  The  next  witness  will  be  Dr.  Alan  Cheung. 

He  is  associate  clinical  professor  and  coordinator  of  ambulatory  and 
long-term  care  programs,  School  of  Pharmacy,  University  of  South- 
ern California. 

Dr.  Cheung,  would  you  mind  standing  to  be  sworn  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give  be- 
fore this  committee  is  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God  ? 

Dr.  Cheuxg.  I  do. 

Mr.  Luken.  Do  you  have  a  statement,  Dr.  Cheung. 
Dr.  Cheung.  Yes,  sir. 

Mr.  Luken.  You  may  submit  it  for  the  rerord  verbatim  [see  p.  92] 
and.  if  you  like,  you  can  summarize  it,  whichever  you  care  to  do 
Dr.  Cheung. 

TESTIMONY  OF  ALAN  CHEUNG,  PHARM.  D.,  M.P.H.,  F.C.P.,  ASSOCIATE 
CLINICAL  PROFESSOR  AND  COORDINATOR  OP  AMBULATORY  AND 
LONG-TERM  CARE  PROGRAMS,  UNIVERSITY  OP  SOUTHERN 
CALIFORNIA 

Dr.  Cheung.  Mr.  Chairman  and  members  of  the  Congress,  my  name 
is  Alan  Cheung.  I  am  currently  employed  as  an  associate  clinical  pro- 
fessor in  charge  of  ambulatory  and  long-term  care  teaching  and  serv- 
ice programs  at  the  University  of  Southern  California,  School  of 
Pharmacy. 

My  educational  background  is  as  follows : 

Doctor  of  pharmacy  degree  from  the  University  of  California.  San 
Francisco ;  master  of  public  health  degree  in  health  care  administra- 
tion from  the  School  of  Public  Health,  University  of  California  at 
Los  Angeles;  and  clinical  pharmacology  fellow  appointed  by  the 
American  College  of  Clinical  Pharmacology. 

('My  professional  experiences  are  in  the  areas  of  community  and  hos- 
pital pharmacy,  clinical  pharmacy  and  pharmacology,  drug  utilization 
review  and  quality  assurance  programs,  and  health  planning  and 
delivery  system.  I  have  served  as  a  consultant  or  advisor  to  a  number 
of  universities,  a  couple  of  Departments  in  Health,  Education,  and 
Welfare,  Veterans'  Administration,  State  and  county  health  depart- 
ments and  Visiting  Nurses  Association  of  Los  Angeles  County.  T  was 
the  principal  investigator  of  a  project  titled  "An  Application  of  Clini- 
cal Pharmacy  Services  in  Extended  Care  Facilities,"  which  demon- 
strated the  positive  impact  of  clinical  pharmacy  services  on  the  quality 
and  cost-effectiveness  of  patient  care  related  to  drug  therapy.  I  was 
one  of  the  coauthors  for  "The  Pharmacy  Policy  and  Procedure  Model 
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Manual"  published  by  the  American  Society  of  Consultant  Pharma- 
cists and  American  Association  of  Health  Facilities. 

I  hope  my  above  endeavors  will  qualify  me  to  speak  as  an  informed 
individual  on  the  topic  of  pharmaceutical  services  in  nursing  homes. 

Drugs  have  been  proven  to  be  beneficial  and  even  life-saving  in 
the  treatment  of  many  diseases.  Unfortunately,  drugs  are  often  con- 
sidered by  some  health  care  providers  and  many  consumers  as  mere 
consumer  products,  rather  than  potent  chemicals  or  toxic  substances 
which  may  do  good  as  well  as  harm.  Too  often  these  providers  and 
consumers  are  led  to  believe  that  there  is  a  pill  for  every  type  of  com- 
plaint or  symptom.  This  drug-oriented  attitude  leads  to  an  increase  in 
drug  utilization  and  results  in  causing  many  drug-induced  complica- 
tions or  even  death.  Patients  in  the  nursing  homes  are  especially  prone 
to  suffer  from  the  adverse  effects  of  drugs  and  misuses  of  drugs. 

Mr.  Collins.  I  wonder  whether  it  would  be  possible  for  us  to  accept 
your  entire  statement.  You  have  a  very  good  background.  Would  it 
be  possible  for  us  to  accept  your  entire  statement  in  the  record  so  that 
we  can  ask  some  questions? 

I  would  like  to  hear  some  specific  cases.  "Would  that  be  possible  ? 

Dr.  Cheuxg.  Yes.  I  would  like  to  summarize  drug  use  problems 
in  nursing  homes. 

They  are  contributed  by  the  physicians,  pharmacists,  the  nursing 
home  industry,  the  pharmaceutical  industry  as  well  as  the  government 
itself  which  pays  the  bill.  Specifically,  I  want  to  address  the  problems 
that  the  Government  has. 

The  regulations  for  health  care  services  in  nursing  homes  are  often 
written  by  individuals  who  are  not  directly  involved  in  the  provision 
of  services.  As  a  result,  the  regulations  have  become  very  restrictive 
and  are  designed  so  that  no  one  would  take  advantage  of  the 
regulations. 

The  majority  of  health  care  providers  are  honest,  in  my  belief. 

The  "everyone  will  take  advantage  of  the  system"  approach  by  the 
Government  officials  or  its  agents  will  provide  no  opportunity  for  in- 
novations or  imaginations  to  make  the  program  work. 

Rather  than  working  together  for  a  common  goal,  this  creates  a 
conflict  between  those  who  administer  the  program  and  those  who 
provide  a  service.  We  react  to  each  other.  You  react  to  my  recom- 
mendation and  I  react  to  your  further  recommendation. 

In  order  to  make  any  health  care  system  work,  there  has  to  be  a 
partnership  between  the  governmental  agencies  and  private  enter- 
prises, and  also  between  those  administering  the  system  and  those 
providing  the  services. 

In  my  written  statement  I  outline  the  specific  problems  relating  to 
this. 

I  would  like  to  say  that  a  project  was  conducted  in  California,  sup- 
ported by  Federal  "funding  by  the  KMP  (Regional  Medical  Pro- 
grams), under  the  title  of  "An  Application  of  Clinical  Pharmacy 
Services  in  Extended  Care  Facilities." 

We  did  a  study  in  three  randomly  selected  proprietary  nursing 
homes.  We  provided  a  clinically  trained  pharmacist  to  monitor  the 
drug  utilization  and  drug  therapy  of  each  patient  in  those  nursing 
homes. 
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One  of  the  nursing  homes  is  owned  by  physician  groups.  Another  is 
owned  by  the  pharmacists  and  nursing  home  administrator. 

The  third  one  is  owned  by  the  nursing  home  administrator  and  the 
physicians. 

When  we  went  into  it,  we  didn't  know  this  but  only  afterward. 
We  had  full  cooperation  from  the  owners  as  well  as  the  adminis- 
trators and  staff. 

At  the  completion  of  the  project  we  were  able  to  improve  medica- 
tion error  rate  by  reducing  it  from  about  20  to  7  percent. 

There  was  little  change  in  the  drug  distribution  system  and  the  im- 
provement was  attributed  to  the  increased  awareness  of  the  patients, 
physicians,  and  nurses  on  drug  utilization. 

Also,  we  decreased  drug  utilization  by  20  percent,  which  was  due 
to  the  reduction  of  unnecessary  or  inappropriate  drugs  such  as  dupli- 
cating drugs  with  the  same  or  similar  pharmacological  and  therapeutic 
effects,  and  drugs  with  questionable  therapeutic  values. 

We  also  had  60  or  more  clinically  significant  adverse  drug  reac- 
tions. Each  clinically  significant  adverse  drug  reaction  was  defined  as 
a  drug  reaction  confirmed  by  expert  consultants  that  the  drug  might 
cause  harm  or  injury  to  the  patient  if  left  undetected. 

A  total  of  $80,000  cost  savings  was  projected  in  a  year  for  the  three 
90  to  99  bed  nursing  homes  which  received  our  clinical  pharmacy 
services. 

We  also  demonstrated  that  the  clinical  pharmacist  was  well  received 
by  the  patients,  physicians,  nursing  home  administrators,  and  espe- 
cially the  nurses. 

I  would  like  to  entertain  questions  before  I  present  a  list  of 
recommendations. 

[Dr.  Cheung's  prepared  statement  follows :] 

Statement  of  Alan  Cheung,  Pharm.  D.,  M.P.H.,  F.C.P.,  Associate  Clinical 
Professor  and  Coordinator  of  Ambulatory  and  Long  Term  Care  Programs 
School  of  Pharmacy,  University  of  Southern  California 

Honorable  Ladies  and  Gentlemen  of  the  Congress,  thank  you  for  the  invitation 
and  the  opportunity  to  share  with  you  my  effort  and  work  to  improve  drug 
utilization  and  patient  care  in  the  long-term  care  facilities,  such  as  skilled  nursing 
facilities  or  nursing  homes. 

My  name  is  Alan  Cheung.  I  am  currently  employed  as  an  Associate  Clinical 
Professor  in  charge  of  the  Ambulatory  and  Long  Term  Care  teaching  and  service 
programs  at  the  University  of  Southern  California,  School  of  Pharmacy.  My 
educational  background  is  as  follows : 

1.  Doctor  of  Pharmacy  degree  from  the  University  of  California,  San  Francisco. 

2.  Master  of  Public  Health  degree  in  Health  Care  Administration  from  the 
School  of  Public  Health,  University  of  California  at  Los  Angeles. 

3.  Clinical  Pharmacology  Fellow  appointed  by  the  American  College  of  Clinical 
Pharmacology. 

My  professional  experiences  are  in  the  areas  of  community  and  hospital  phar- 
macy, clinical  pharmacy  and  pharmacology,  drug  utilization  review  and  quality 
assurance  programs,  and  health  planning  and  delivery  system.  I  have  served 
as  a  consultant  or  advisor  to  a  number  of  universities,  a  couple  of  departments 
in  HEW,  Veterans  Administration,  State  and  County  Health  Departments  and 
Visiting  Nurses  Association  of  Los  Angeles  County.  I  was  the  prinicpal  investiga- 
tor of  a  project  titled,  "An  Application  of  Clinical  Pharmacy  Services  in  Extended 
Care  Facilities,"  which  demonstrated  the  positive  impact  of  clinical  pharmacy 
services  on  the  quality  and  cost-effectiveness  of  patient  care  related  to  drug 
therapy.  I  was  one  of  the  co-authors  for  The  Pharmacy  Policy  and  Procedure 
Model  Manual  published  by  the  American  Society  of  Consultants  Pharmacists 
and  American  Association  of  Health  Facilities. 
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I  hope  my  above  endeavors  will  qualify  me  to  speak  as  an  informed  individual 
on  the  topic  of  pharmaceutical  services  in  nursing  homes. 

Drugs  have  been  proven  to  be  beneficial  and  even  life-saving  in  the  treatment 
of  many  diseases.  Unfortunately,  drugs  are  often  considered  by  some  health  care 
providers  and  many  consumers  as  mere  consumer  products,  rather  than  potent 
chemicals  or  toxic  substances  which  may  do  good  as  well  as  harm.  Too  often 
these  providers  and  consumers  are  led  to  believe  that  there  is  a  pill  for  every  type 
of  complaint  or  symptom.  This  drug  oriented  attitude  leads  to  an  increase  in  drug 
utilization  and  results  in  causing  many  drug  induced  complications  or  even  death. 
Patients  in  the  nursing  homes  are  especially  prone  to  suffer  from  the  adverse 
effects  of  drugs  and  misuses  of  drugs,  because  most  nursing  home  patients: 

1.  usually  have  one  or  more  chronic  disease  conditions  requiring  drug  therapy. 

2.  may  be  treated  with  multiple,  potent  medications  on  a  long-term  basis, 
prescribed  by  one  or  more  physicians. 

3.  are  often  in  the  geriatric  age  group  and  may  have  altered  physiology  to 
drug  absorption,  distribution,  metabolism,  and  excretion,  and  may  be  very 
sensitive  to  regular  dosage  of  most  drugs. 

4.  have  inadequate  and  infrequent  physician  visits  and  their  drug  therapy  is 
often  not  closely  monitored  and  coordinated. 

5.  may  have  changes  in  mentation  due  to  social  and  environmental  isolation 
in  addition  to  aging  process,  and  may  receive  premature  or  unnecessary 
psychotropic  drug  therapy. 

6.  assume  the  "sick"  role  and  fail  to  take  an  active  part  or  have  little 
involvement  in  decision  making  of  their  own  care. 

7.  have  inadequate  information  on  the  indication  and  proper  use  of  prescribed 
drugs. 

The  major  factors  contributing  to  the  problems  of  pharmaceutical  services  and 
drug  utilization  in  nursing  homes  are  physician-related,  pharmacist-related, 
nursing  service-related,  nursing  home  administration-related,  drug  industry- 
related,  and  payors  of  services-related  such  as  governmental  agencies  and  their 
administrative  and  fiscal  agents. 

1.  Physician-Related 

By  law,  the  physicians  are  allowed  to  prescribe  all  drugs  irrespective  of  their 
areas  of  specialty  or  expertise  and  their  knowledge  of  drugs.  Their  reasons  for 
contributing  to  the  problems  of  pharmaceutical  services  in  nursing  homes  are : 

(a)  Apparent  lax  attitude  and  unwise  prescribing  habits  of  some  physicians. 

(b)  Specialties  and  subspecialties  in  medical  practice  have  fragmented  care 
and  resulted  in  inappropriate  concurrent  prescribing  of  same  or  similar  drugs  to 
the  same  patient  by  different  physicians. 

(c)  Lack  of  standards  for  rational  prescribing  of  drugs,  especially  certain 
potent  and  toxic  drugs  which  require  special  knowledge  for  their  uses. 

(d)  Infrequent  visits  to  see  patients  in  nursing  homes. 

(e)  Inadequate  monitoring  of  patient's  drug  utilization  and  patient's  responses 
to  drug  therapy. 

(f )  Have  insufficient  training  in  geriatrics  and  gerontology  of  some  physicians. 

(g)  Most  physicians  are  acute  care  and  episodic  care  oriented  and  have  lack 
of  interests  in  preventive  care  and  management  of  chronic  disease  conditions. 

(h)  Many  physicians  receive  inadequate  training  in  clinical  pharmacology 
from  both  undergraduate  and  postgraduate  educational  programs. 

2.  Pharmacist-Related 

Pharmacists  are  the  member  of  the  health  care  team  who  receives  a  very  broad 
training  in  drug  knowledge  and  yet  they  are  probably  the  most  underutilized 
health  care  providers.  Because  of  the  reward  system,  they  tend  to  stress  the 
business  aspect  rather  than  the  patient  care  component  of  their  practice. 

Reasons  for  contributing  to  the  problem  of  pharmaceutical  services  in  nursing 
by  the  pharmacist  are  : 

(a)  Often  too  "product  oriented"  rather  than  "people  oriented  or  patient 
oriented." 

(b)  Fail  to  maintain  complete  drug  profiles,  and  provide  drug  education, 
counseling  and  appropriate  drug  information. 

(c)  Provide  inadequate  effort  in  coordinating  and  monitoring  drug  utilization 
and  outcome  of  drug  therapy. 

fd)  Lack  of  standards  and  quality  assurance  for  drug  utilization  review 
activities. 
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(e)  Many  pharmacists  have  insufficient  training  in  the  clinical  uses  of  drugs, 
gerontology,  and  clinical  skills,  such  as  communication,  assessment  of  drug  effects 
in  patients,  etc. 

(f)  Often  adopts  the  "discount"  practice  to  attract  contracts  for  pharmacy 
services  from  prospective  nursing  homes. 

(g)  Have  little  incentive  to  improve  drug  utilization  and  patient  care  because 
of  reimbursement  system  which  encourages  the  dispensing  of  more  drugs. 

The  pharmacists  represent  the  largest  untapped  health  care  resources  in  the 
nursing  home  setting,  of  which  drugs  are  a  mainstay  of  therapy. 

8.  Nursing  Services-Related 

In  many  nursing  homes,  the  staffing  pattern  for  nursing  personnel  is  usually 
adequate  to  meet  the  minimum  requirement  of  the  law.  In  addition,  the  nursing 
staff  is  not  only  required  to  provide  day  to  day  nursing  services  and  patient  care, 
but  also  to  function  as  an  untrained  physician,  pharmacist,  psychologist,  social 
worker,  etc.  The  reasons  contributing  to  problems  of  pharamaceutical  services 
in  nursing  homes  by  the  nursing  service  are  : 

(a)  The  most  qualified  nurses  often  spend  most  of  their  time  in  paper  work 
documenting  nursing  service  activities. 

(b)  The  least  trained  nursing  personnels  such  as  nurses  aides  and  orderlies 
are  delegated  the  responsibilities  of  providing  most  of  the  day  to  day  patient 
care. 

(c)  Most  of  the  nursing  supportive  personnels  are  trained  by  the  individual 
facilities  and  their  experience  and  competencies  may  vary. 

(d)  There  is  little  career  ladder  for  these  personnel  and  this  results  in  large 
turn-over  of  supportive  staff. 

(e)  Because  of  the  infrequent  visits  and  lack  of  interests  of  some  other  health 
care  providers,  the  nursing  staff  especially  the  R.N.  has  to  provide  patient  care 
in  areas  for  which  they  are  not  trained. 

(f )  Most  nursing  staff  receives  inadequate  training  in  gerontology  and  clinical 
pharmacy  and  pharmacology.  And  yet,  the  patients  they  care  for  are  mostly  the 
geriatrics  and  the  prime  therapy  for  these  patients  usually  involves  drugs. 

The  quality  of  patient  care  in  a  nursing  home  can  be  indirectly  reflected 
through  the  stability  of  its  nursing  staff,  organization  of  the  nursing  services 
and  the  leadership  of  the  director  of  nursing. 

4.  Nursing  Home  Administration-Related 

The  licensing  of  nursing  home  administrators  has  established  minimal  com- 
petencies and  qualification  for  those  who  are  managing  the  operation  of  a 
nursing  home.  The  background  of  a  large  number  of  these  administrators  is 
oriented  to  fiscal  management  rather  than  people  and  health  care  management. 
The  reasons  contributing  to  the  problems  of  pharmaceutical  services  by  the 
nursing  home  administrators  are  : 

(a)  Often  interested  only  in  the  business  aspect  of  health  care  services. 

(b)  Most  nursing  homes  are  proprietary  owned  and  the  primary  goal  of  the 
administrator  is  often  to  please  the  owners,  operators,  or  stock  holders. 

(c)  Lack  of  training  in  health  care  and  health  services  administration,  and 
is  unable  to  integrate  the  service  of  multidisciplinary  health  care  providers. 

(d)  Consider  drugs  as  commodity  items  rather  than  potent  therapeutic  agents 
or  a  component  of  health  care. 

(e)  Little  or  no  training  in  drug  knowledge. 

(f)  Believe  in  compensation  for  processing  prescription  claims  and  billings 
from  the  pharmacist. 

5.  Drug  Industry-Related 

There  is  no  question  that  the  drug  industry  has  contributed  to  the  quality  of 
health  care  and  public  health.  But,  the  first  priority  of  most  drug  companies 
is  to  make  profit  through  their  products. 

(a)  Overzealous  promotion  of  drugs  through  misleading  advertisements. 

(b)  Some  drug  salesman  adopt  a  questionable  practice  of  distributing  pre- 
printed prescriptions  of  their  products  to  the  busy  and  vulnerable  phvsicians 
for  easy  prescribing  of  these  drugs  to  their  patients. 

(c)  Detailing  to  nurses  that  additional  or  new  drug  therapy  are  required 
for  certain  patients  and  suggesting  the  nurses  should  make  these  recommenda- 
tions to  the  physicians. 
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6.  Payors  of  Services-Related — Governmental  fiscal  and  administrative  agents 

The  regulations  for  health  care  services  in  nursing  homes  are  often  written 
by  individuals  who  are  not  directly  involved  in  the  provision  of  services.  As  a 
result,  the  regulations  have  become  very  restrictive  and  are  designed  so  that 
no  one  would  take  advantage  of  the  regulations.  Majority  of  health  care  providers 
are  honest.  The  "everyone  will  take  advantage  of  the  system"  approach  will 
provide  no  opportunity  for  innovations  or  imaginations  to  make  the  programs 
work.  Rather  than  working  together  for  a  common  goal,  this  creates  a  conflict 
between  those  who  administer  the  programs  and  those  who  provide  the  services. 
In  order  to  make  any  health  care  system  work,  there  has  to  be  a  partnership 
between  the  governmental  agencies  and  private  enterprises,  and  between  those 
administering  the  system  and  those  providing  the  services. 

Individuals  who  write  the  pharmacy  regulations  and  administer  the  phar- 
maceutical services  programs : 

(a)  Are  often  removed  from  the  real  world  and  are  skeptical  of  any  new  or 
innovative  practices  that  they  are  not  involved  or  prepared  for. 

(b)  Lack  of  training  in  health  care  administration,  psychosocial  aspects  of 
patient  care,  and  clinical  services,  and  neglect  the  issue  of  patient  care  oriented 
pharmacy  services. 

(c)  Have  the  "policeman"'  type  of  attitude,  rather  than  as  a  consultant  who  is 
willing  to  assist  to  improve  service  or  program. 

(d)  Do  not  have  uniform  guidelines  for  reviewing  the  quality  of  pharmaceuti- 
cal services. 

(e)  There  are  no  indepth  planning,  organization,  and  evaluation  of  any  new 
programs  as  required  in  the  new  regulations. 

(f )  Consider  drugs  are  a  commodity  item  and  mostly  interested  in  the  programs 
relating  to  the  dispensing  of  drug  product  rather  than  dispensing  of  drug 
knowledge. 

(g)  Lack  of  true  leadership,  imagination  and  innovation. 

In  order  to  improve  pharmaceutical  services  in  nursing  homes,  the  following 
are  my  recommendations : 

1.  To  develop  a  tested  patient  care  oriented  pharmaceutical  services  model  in 
nursing  homes. 

2.  To  develop  an  incentive  reimbursement  payment  system  of  pharmaceutical 
services  and  care  designed  to  encourage  rational  uses  of  drugs  and  discourage 
abuses  and  misuses  of  drugs. 

3.  To  develop  uniform  guidelines  and  standards  for  pharmaceutical  services 
and  drug  utilization  review. 

4.  To  develop  a  mechanism  to  assure  the  quality  of  drug  utilization  and  drug 
therapy  as  part  of  PSRO. 

5.  To  support  training  programs  of  geriatric  clinical  pharmacists  and  nurse 
practitioners. 

6.  To  establish  a  mechanism  for  the  governmental  officials  and  the  providers  of 
care  to  exchange  information  and  to  solve  mutual  problems. 

7.  To  restrict  irresponsible  advertising  and  promotion  of  drugs. 

8.  To  relicense  periodically  those  health  care  providers  who  are  involved  in  the 
prescribing  and  monitoring  of  drug  therapy. 

9.  To  establish  uniform  guidelines  for  the  training  of  nursing  supportive 
personnel. 

10.  To  develop  training  programs  in  health  care  administration,  drug  use  and 
gerontology  for  nursing  home  administrators. 

11.  To  require  the  drug  therapy  of  each  patient  in  the  nursing  homes  to  be 
monitored  by  a  pharmacist  with  clinical  training. 

12.  To  support  clinical  pharmacy  services  in  nursing  homes. 

I  was  the  principal  investigator  of  a  project  titled,  "An  Application  of  Clinical 
Pharmacy  Services  in  Extended  Care  Facilities."  Three  proprietary  nursing 
homes  with  90-99  beds  were  randomly  selected.  A  clinically  trained  pharmacist 
was  appointed  to  monitor  the  drug  utilization  and  drug  therapy  of  each  patient 
in  the  nursing  homes.  At  the  completion  of  the  project,  data  showed : 

1.  Medication  error  rate  was  reduced  by  50% — there  was  little  change  in  the 
drug  distribution  systems  and  the  improvement  was  due  to  the  increased  aware- 
ness of  patients,  physicians  and  nurses  of  drug  utilization. 

2.  Drug  utilization  was  decreased  by  20% — which  was  due  to  the  reduction  of 
unnecessary  or  inappropriate  drugs  such  as  duplicating  drugs  with  same  or  sim- 
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ilar  pharmacological  and  therapeutic  effects,  and  drugs  with  questionable  thera- 
peutic values. 

3.  60  or  more  clinically  significant  adverse  drug  reactions  were  detected  and/or 
prevented — each  clinically  significant  adverse  drug  reaction  was  defined  as  a 
drug  reaction  confirmed  by  expert  consultants  that  the  drug  might  cause  harm 
oi  injury  to  the  patient  if  left  undetected. 

4.  A  total  of  $80,000  cost  saving  was  projected  in  a  year  for  the  90-99  bed 
nursing  homes  receiving  clinical  pharmacy  services. 

5.  The  clinical  pharmacist  was  well  received  by  the  patients,  community  physi- 
cians, nursing  home  administrators  and  especially  the  nurses. 

This  project  has  demonstrated  that  through  an  innovative  approach  and  coop- 
erative team  work  of  multiple  health  care  providers,  the  patient  care  relating  to 
drug  therapy  could  be  greatly  improved.  Unfortunately,  the  reward  system  does 
not  encourage  this  type  of  pracitce.  Unless  the  governmental  agencies  and  offi- 
cials are  sincerely  and  honestly  willing  to  work  with  the  providers  in  the  spirit 
of  partnership,  there  will  be  little  improvement  of  our  health  care  services  and 
system  by  individual  effort. 

Thank  you. 

Mr.  Moss.  Thank  you  Dr.  Cheung. 
Mr.  Segal? 

Mr.  Segal.  In  the  study  you  did  of  the  three  nursing  homes  in  Cali- 
fornia, you  identify  there  was  a  medication  error  of  drugs  used.  You 
say  that  medication  error  was  20  percent  ? 

Dr.  Cheung.  Yes. 

Mr.  Segal.  Based  on  findings  of  medication  rates  involving  one  out 
of  every  five  drugs  in  these  three  nursing  homes,  would  that  be  a  situa- 
tion which  you  think  is  applicable  only  in  those  places  or  do  you  have 
reason  to  believe  you  could  extrapolate  that  beyond  the  Los  Angeles 
area  ? 

Dr.  Cheung.  These  figures  are  quite  similar  to  other  studies  con- 
ducted in  various  other  parts  of  the  United  States. 

The  medication  rate  in  the  nursing  homes  where  we  did  a  study  are 
due  usually  to  patients  who  refuse  to  take  the  medication,  or  missed 
doses,  as  well  as  due  to  inappropriate  intervals. 

For  example,  the  drug  was  scheduled  to  be  given  at  a  certain  hour 
and  the  patient  did  not  receive  the  medication.  There  were  also  doses 
which  might  be  given  and  there  is  no  indication  for  use. 

Mr.  Segal.  In  terms  of  their  severity,  do  these  problems  result  in 
hospitalization  sometimes,  or  adverse  drug  reaction  ? 

Dr.  Cheung.  Yes ;  this  has  two  effects.  One,  if  the  patient  did  not 
receive  the  medication,  it  might  result  in  additional  drug  therapy  or  it 
might  result  in  a  readmission  to  the  hospitals. 

For  those  drugs  which  are  not  needed,  thank  goodness  the  patient  did 
not  receive  those. 

According  to  our  experience,  the  average  patient  received  some- 
where from  five  to  eight  drugs  per  patient,  so  noncompliance  in  this 
case  really  saved  the  patient,  and  maybe  his  life 

Mr.  Segal.  Might  I  request  that  'an  article  written  by  Dr.  Cheung, 
published  in  the  California  Pharmacist  in  September  of  1975,  be  en- 
tered into  the  record  at  this  point  ? 

Mr.  Moss.  Without  objection,  the  item  will  be  entered  in  the  record 
at  this  point. 

[The  article  referred  to  follows :] 


97 


AN  APPLICATION  OF  CLINICAL  PHARMACY  SERVICES 
IN  EXTENDED  CARE  FACILITIES 

by  Alan  Cheung,  Pharm.D.,  M.P.H. 
and  Ronald  Kayne.  Pharm.D. 


Since  mid- January  1974,  when  the  final 
regulations  for  Skilled  Nursing  Facilities 
(SNFs)  were  published  in  the  Federal  Regis- 
ter, there  has  been  a  significant  effort  by  CPhA 
and  California  Pharmacist  to  acquaint  the 
pharmacist-provider  with  his  expanding  role- 
These  regulations  require  the  pharmacist  to 
review  the  drug  regimen  of  each  SNF  patient 
at  least  monthly. 

Two  months  ago,  the  California  Department 
of  Health  provided  for  reimbursement  to 
pharmacists  for  the  drug  monitoring  services 
which  the  pharmacist  is  required  to  perform. 
This  offers  the  pharmacist  a  significant  oppor- 
tunity to  provide  comprehensive  patient- 
oriented  pharmacy  services. 

The  following  article  is  the  final  report  of  a 
nursing  home  study  funded  by  the  California 
Regional  Medical  Programs  Area  V  in  1972. 
The  facilities  referred  to  in  this  report  as  Ex- 
tended Care  Facilities  (ECFs)  are  designated, 
according  to  current  terminology,  as  Skilled 
Nursing  Facilities.  The  data  contained  in  this 
report  documents  the  potential  contributions 
of  providers  of  pharmaceutical  services  to 
SNF  patients. 

There  is  growing  evidence  that  the  American 
society  is  becoming  increasingly  drug  oriented. 
The  expenditure  for  drugs  and  appliances  ac- 
counts for  approximately  20  percent  of  the  total 
cost  of  all  health  services,1  and  it  is  estimated 
that  five  to  10  percent  of  the  present  health 
care  dollar  can  be  attributed  to  prescription 
drugs  alone.2 

A  number  of  contributing  factors  has  been 
cited  for  this  trend,  and  the  literature  is  replete 
with  admonishments  to  the  drug  industry  and 
health  care  providers  for  promoting,  however 
inadvertently,  the  belief  that  there  is  a  pill  for 
every  complaint  or  symptom,  regardless  of  the 
underlying  cause  or  the  drug's  pharmacologic 
effect.34 

This  increased  utilization  of  an  ever  greater 
number  of  complex,  highly  potent,  and  poten- 
tially toxic  drugs,  both  prescription  and  over- 
the-counter,  for  a  full  range  of  medical  prob- 


lems and  patient  complaints  has  resulted  in  an 
incidence  of  iatrogenic  diseases  and  therapeu- 
tic misadventures  which  is  approaching  the 
dimensions  of  a  public  health  crisis.5^6-7 

Recent  hospital  studies  on  adverse  drug 
reactions  and  interactions  indicate  that:  (1) 
15-30  percent  of  hospitalized  patients  experi- 
ence one  or  more  adverse  drug  reactions;  (2) 
3-5  percent  of  hospital  admissions  to  a  medical 
service  are  the  result  of  adverse  drug  reac- 
tions; (3)  the  average  hospital  stay  is  nearly 
doubled  in  patients  who  suffer  an  adverse  drug 
reaction;  and  (4)  the  majority  of  adverse  drug 
reactions  are  preventable.8"12 

These  alarming  data  are  not  without 
economic  considerations.  The  estimated  na- 
tional cost  of  drug-induced  hospitalization  is 
close  to  $3  billion  per  year.13  This  figure  does 
not  include  income  loss  or  partial  loss  of  work 
capability  of  the  patient,  nor  does  it  measure 
emotional  and  psychological  suffering. 

In  contrast  to  the  availability  of  drug  utiliza- 
tion data  in  the  acute  care  hospital,  the  status 
of  drug  therapy  in  extended  care  (also  referred 
to  as  nursing  home,  long-term  care,  or  skilled 
nursing  facility)  settings  has  not  been  generally 
identified  or  explored.  Yet  in  these  facilities 
there  is  an  average  of  3.1  chronic  conditions 
per  patient14  and  physical  impairment  is  high.15 
Prolonged  and  multiple  drug  management  may 
be  prescribed  for  treatment  of  chronic  condi- 
tions; patients  are  more  often  in  the  geriatric 
age  group  and  may  react  differently  to  usual 
drug  dosages,  attending  physicians  see  pa- 
tients less  frequently,  and  nursing  hour  ratios 
are  less  than  in  the  acute  care  hospital. 

General  education  to  combat  the  problem  of 
adverse  drug  reactions  and  drug-induced  dis- 
eases is  grossly  inadequate.  With  the  excep- 
tion of  pharmacy,  the  curricula  of  future  health 
care  practitioners  lack  sufficient  content  to 
provide  for  safe  and  rational  use  of  the  full 
range  of  available  drugs.  Indeed,  with  the 
growing  body  of  knowledge  in  pharmacology 
and  pharmacokinetics,  it  would  not  be  possible 
to  cover  these  subjects  comprehensively 


within  the  time  frames  existing  for  most  of  the 
educational  programs  for  health  professionals. 

Clinical  pharmacy  training  programs  have 
been  developed  to  meet  the  challenge  of  pre- 
paring a  health  professional  who  understands 
the  dynamics  of  drug  therapy  and  can  function 
effectively  as  a  member  of  the  health  team.  In 
these  programs,  the  pharmacy  student  is 
taught  to  understand  the  rational  use  of  drugs 
and  the  significance  of  adverse  drug  reactions. 
As  a  result,  he  can  differentiate  symptoms  de- 
veloping as  a  result  of  adverse  effects  of  drugs 
from  symptoms  relating  to  change  in  the  pa- 
tients' disease  problems.  Such  clinical  training 
has  become  the  accepted  standard  and  has 
been  adopted  as  a  part  of  the  pharmacy  cur- 
riculum in  most  schools  of  pharmacy  in  the  Un- 
ited States. 

Under  the  present  health  care  system,  the 
pharmacist  is  compensated  from  profit  based 
on  the  number  of  medications  he  dispenses. 
There  is  no  economic  and  professional  incen- 
tive motivating  the  pharmacist  to  improve  care 
or  reduce  cost  of  drug  therapy.  With  additional 
training  in  clinical  pharmacy  and  with  the  es- 
tablishment of  an  incentive  reimbursement 
payment  system,  the  pharmacist  can  function 
effectively  to  improve  quality  and  cost- 
effectiveness  of  patient  drug  therapy  in  ex- 
tended care  facilities. 

OBJECTIVES 

The  objectives  of  the  study  were  to  demon- 
strate (1 )  that  application  of  clinical  pharmacy 
practice  in  an  extended  care  facility  can  im- 
prove quality  and  cost-effectiveness  of  patient 
care  through  promotion  of  safe  and  rational 
use  of  drugs,  and  (2)  that  expanded  utilization 
of  the  communities'  existing  pharmacy  man- 
power can  be  integrated  into  the  mainstream  of 
quality  health  care  services. 

When  fully  implemented  in  extended  care 
facilities,  the  provision  of  clinical  pharmacy 
services  can  be  expected  to: 
A.    Improve  the  quality  of  patient  care  re- 
lated to  drug  therapy  by: 
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1.  reducing  the  incidence  of  medication 
error. 

2.  reducing  the  incidence  of  clinically  sig- 
nificant adverse  drug  reactions  and  in- 
teractions preventing  life-threatening  re- 
actions. 

3.  reducing  the  number  of  inappropriate  or 
unnecessary  drugs. 

B.  Improve  the  cost-effectiveness  of  pa- 
tient care  related  to  drug  therapy  by: 

1 .  reducing  the  need  for  treatment  of  drug- 
induced  complications,  by  reduction  of 
medication  errors  and  by  early  detection 
and  prevention  of  clinically  significant  ad- 
verse drug  reactions  and  interactions. 

2.  reducing  the  number  of  inappropriate  or 
unnecessary  drugs. 

C.  Increase  over  a  period  of  time  the  ac- 
ceptance of  the  pharmacist  in  the  ex- 
panded role. 

IMPLEMENTATION 

A  task  force  committee,  including  represen- 
tatives from  the  California  Nursing  Home  As- 
sociation, pharmacy  and  nursing  consultants 
from  the  Los  Angeles  County  Health  Depart- 
ment, physicians,  and  staff  members  of  the 
California  Regional  Medical  Programs  (Area  V) 
was  organized  to  serve  as  an  advisory  body  to 
the  study.  Four  extended  care  facilities  were 
randomly  selected  from  facilities  meeting  the 
criteria  of  an  average  nursing  home  in  Los 
Angeles  County.  The  criteria  were: 

1 .  Eighty  to  99  beds  (the  average  bed  size 
for  extended  care  facilities  in  Los  Angeles 
County  is  85.4).  Licensing  and  certifica- 
tion of  nursing  homes  in  this  bed  range 
require  the  same  minimum  staffing  pat- 
terns. 

2.  Proprietary  (the  majority  of  nursing 
homes  in  Los  Angeles  are  privately 
owned  and  operated). 

3.  Medi-Cal  and  Medicare  certified. 

4.  Patients  primarily  with  medical  problems. 

5.  Stable  organization  and  administration 
within  the  past  year. 

SEPTEMBER  1975 


Three  extended  care  facilities  were  ran- 
domly assigned  as  the  experimental  facilities 
and  the  remaining  facility  was  designated  as 
the  control  facility.  The  experimental  facilities 
also  served  as  their  own  controls  through  the 
pre-study  and  post-study  evaluation.  The  con- 
trol facility  was  dropped  out  of  the  study  in  the 
first  month  of  the  program  due  to  a  change  in 
ownership  and  administration. 

A  clinical  pharmacist  was  appointed  by  the 
University  of  Southern  California  School  of 
Pharmacy  to  work  40  hours  a  week  in  the  ex- 
perimental extended  care  facilities.  Initially,  the 
clinical  pharmacist  provided  services  to  pa- 
tients in  one  facility  and  then  to  those  in  the 
second  facility  one  month  later.  The  third  facil- 
ity was  added  after  approximately  six  months. 
The  activities  and  responsibilities  of  the  clinical 
pharmacist  in  the  experimental  extended  care 
facilities  were: 

1.  Obtaining  a  drug  history  of  each  patient 
on  admission  when  possible,  depending 
on  patient's  ability  to  communicate. 

2.  Maintaining  a  drug  profile  for  each  pa- 
tient. 

3.  Evaluating  each  patient's  clinical  re- 
sponse or  lack  of  response  to  drug 
therapy. 

4.  Monitoring  for  adverse  drug  reactions  and 
verifying  these  reactions  with  the  patient's 
physician. 

5.  Providing  drug  information  to  the  ex- 
tended care  facility's  staff  and  patient's 
physicians. 

6.  Conducting  conferences  on  drugs  for  the 
extended  care  facility's  staff  upon  re- 
quest. 

7.  Instructing  discharged  patients  and  their 
families  on  proper  use  of  medications. 

8.  Participating  on  the  extended  care 
facility's  drug  utilization  review  commit- 
tee. 

9.  Consulting  with  the  extended  care 
facility's  staff  on  their  systems  for  pro- 
curement, preparation,  and  distribution  of 
drugs. 


10.  Being  on  call  for  drug  therapy  problems. 
In  most  instances,  the  clinical  pharmacist  dis- 
cussed drugs  directly  with  the  patients'  physi- 
cians. Otherwise,  he  communicated  indirectly, 
via  the  nurses  or  (least  preferably)  through 
drug  monitoring  forms  on  patient  charts.  The 
clinical  pharmacist  was  not  involved  in  distribu- 
tion or  dispensing  of  pharmaceuticai  services 
during  the  study.  Before  introduction  of  clinical 
pharmacy  services,  administrators,  physi- 
cians, and  nurses  in  the  participating  facilities 
had  been  informed  of  the  clinical  pharmacist's 
activities;  permission  had  been  obtained  to 
provide  clinical  pharmacy  services.  It  was  em- 
phasized that  the  physician's  responsibility  for 
the  patient's  total  managements  would  be 
maintained  in  the  study,  and  the  clinical  phar- 
macist would  implement  the  physician's 
therapeutic  goals. 

EVALUATION 

The  study  was  evaluated  by  a  team  that  in- 
cluded the  project  director,  a  pharmacologist, 
and  a  physician  from  the  University  of  South- 
ern California  School  of  Medicine.  Experts  in 
clinical  pharmacology,  adverse  drug  reactions 
and  interactions,  and  evaluation  were  con- 
sulted. The  existing  pharmacy  services  in  the 
experimental  extended  care  facilities  were 
evaluated  at  the  beginning  of  the  project,  and 
the  evaluation  was  repeated  near  the  end  of 
the  study  period.  Data  were  collected  by  the 
evaluation  team  and  the  clinical  pharmacist  in 
order  to  measure  the  extent  to  which  each 
study  objective  was  achieved  (according  to  a 
set  format).  These  data  and  evaluation  results 
follow: 

A.  Improvement  of  Quality  of  Patient 
Care. 

1 .     Reduced  Incidence  of  Medication  Error. 

The  incidence  of  medication  error  was 
evaluated  before  and  after  the  study.  The 
evaluation  team  reviewed  all  medical  profiles 
of  the  patients,  physicians'  orders,  and  nursing 

(Continued  on  next  page) 
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records  to  document  data  on  drugs  and  drug  therapy  prescribed  for 
the  patients.  Two  members  of  the  evaluation  team  observed  the  prep- 
aration and  administration  of  medications  to  patients  by  the  medica- 
tion nurses  for  a  24-hour  period  in  each  of  the  experimental  facilities. 
Data  on  medication  errors  were  recorded  in  the  following  groups: 

a.  Wrong  drug  (i.e..  no  physician  orders  were  written  or  documented 
for  drugs  dispensed  or  administered  to  patients.) 

b.  Wrong  patient  (i.e.,  drug  prescribed  and  prepared  for  one  patient 
was  administered  to  another.) 

c.  Wrong  dose 

d.  Wrong  route 

e.  Missed  doses  (i.e..  doses  scheduled  but  not  administered,  with 
no  documentation  of  non-administration  or  refusal  by  the  patient.) 

f.  Inappropriate  dosing  interval  (IDI)  (i.e.,  the  drug  was  adminis- 
tered two  or  more  hours  before  or  after  scheduled  administration 
of  a  routine  medication. ) 

An  occurrence  of  each  type  of  error  was  considered  as  one  inci- 
dence of  medication  error.  The  data  on  medication  errors  is  shown  in 
Table  1 . 

The  overall  medication  error  rate  in  the  three  experimental  extended 
care  facilities  was  reduced  from  20  percent  to  eight  percent.  Drug 
distribution  systems  in  the  facilities  were  not  significantly  altered.  In 
Facility  A,  medication  nurses  were  encouraged  to  prepare  and  ad- 
minister medications  directly  from  the  medication  administration  record. 
In  Facility  B,  a  computerized  recap  system  was  recommended 
and  implemented  for  preparation  and  administration  of  drugs.  In  Facil- 
ity C,  there  was  no  change  in  the  drug  distribution  system. 

The  reduction  of  medication  error  in  the  experimental  facilities  ap- 
pears to  be  due  to  the  presence  of  the  clinical  pharmacist  and  the 
increase  in  awareness  of  all  health  care  personnel  of  the  use  and 
handling  of  medications.  In  addition  to  the  reduction  of  the  medication 
error  rate,  there  was  a  decrease  of  19  percent  in  the  total  doses  that 
nurses  were  required  to  prepare  and  administer  in  a  24-hour  period. 

2.  Reduced  Incidence  of  Adverse  Drug  Reactions  and  Drug  In- 
teractions. 

The  drug  therapy  of  each  patient  was  monitored  on  a  continuous 
and  regular  basis  by  the  clinical  pharmacist  for  therapeutic  response 
and  for  early  indications  of  adverse  effects.  Potential  drug  interactions 
were  also  evaluated  to  determine  their  significance.  Any  incident  or 
inappropriate  event  occurring  during  drug  therapy,  including  adverse 
drug  reactions  and  interactions,  was  comm-jnicated  directly  to  the 
physician,  indirectly  through  the  nurses  and  through  drug  monitoring 
forms  in  the  patients  charts. 

In  the  517  patients  monitored  in  the  three  experimental  extended 
care  facilities  during  the  11 -month  study,  46  percent  of  therapeutic 
incidents  were  communicated  directly  to  physicians,  30  percent  indi- 
rectly to  physicians  through  nurses,  and  24  percent  indirectly  to  physi- 
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Table2 

TYPES  OF  ADVERSE  DRUG  REACTION  FINDINGS 


Adverse  Reactions 

Frequency 

Frequency 

Allergic  Manifestations 

6 

3.9 

Cardiovascular  and  Respiratory 

25 

16.4 

Dermatological 

2 

1.3 

Gastrointestinal 

26 

17.1 

Drug  Abuse 

0.7 

Hematological 

0.7 

Hepatic 

0.7 

Metabolic 

34 

22.4 

Neurological 

50 

32.9 

Ophthalmic 

2 

1.3 

Renal  and  Urologicai 

2.6 

152 

100.0 

cians  through  drug  therapy  monitoring  forms  in  the  patients'  charts. 
There  were  122  adverse  drug  reactions  accounting  for  152  adverse 
drug  findings  detected,  avoided,  and  or  prevented  in  453  patients  in- 
tensively monitored  during  the  study.  Some  drugs  may  cause  more 
than  one  type  of  adverse  finding  in  the  same  patient.  Major  tranquiliz- 
ers, diuretics,  digitalis,  and  insulin  preparations  were  responsible  for 
over  50  percent  of  all  adverse  drug  reactions.  All  adverse  drug  reac- 
tions were  fully  documented. 

The  adverse  drug  reactions  of  68  patients  were  considered  by  the 
consulting  physicians  and  clinical  pharmacologist  to  be  clinically  sig- 
nificant. Each  clinically  significant  adverse  drug  reaction,  if  left  unde- 
tected, may  be  potentially  injurious  to  patients  or  may  result  in  read- 
mission  to  the  acute  care  hospital.  The  types  of  adverse  drug  reaction 
findings  are  shown  in  Table  2  and  classes  of  drug  responsible  for 
reactions  are  shown  in  Table  3. 


Table  3 

CLASSES  OF  DRUGS  RESPONSIBLE  FOR  A.D.R. 


Drug  Classes  %  Frequency 


Analgesics 


Non-narcotic 

.72 

Narcotic 

2.17 

Cardiovascular 

Digitalis 

6.52 

Anti-Arrhyt  hemic 

.72 

Diuretic 

20.28 

Antihypertensive 

7.24 

Peripheral  Vasodilators 

.72 

Endocrine 

Agents  for  Gout 

Non-Steroid  Anti-Inflammatory 

4.34 

Antibiotics  and  Anti-Infective 

4.34 

G.I.  Preparation 

Anorexic  (CNS  Stimulants) 

2.17 

Hypnotic 

2.17 

Neurological-Psychiatric  Agents 

Major  tranquilizer 

25.36 

Anticonvulsant 

.72 

Antiparkinsonian 

3.62 

Antidepressant 

3.62 

Minor  Tranquilizer  and  Sedative 

3.62 

Vitamin  Preparation 

.72 

Diabetic 

Insulin 

5.79 

Oral  Hypoglycemic 

.72 

Miscellaneous 

3.00 

Total 

100.00 
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Table  8 

REDUCTION  IN  DRUG  USE  BY  CATEGORY 

Drug  Category 

Pre-Study 
Total  #  Drugs 

Post-Study 
Total  *  Drugs 

Analgesic 
Narcotic 

238 

85 

221 

57 

Cardiovascular 
Peripheral  vasodilator 

282 

90 

283 

55 

Endocrine  (Hormones) 
Non- steroid 
anti-infl  amatory 

51 

22 

39 

6 

Anti-Infective 

59 

34 

Hypnotic 

202 

148 

Neuro-Psychiatric 
Major  tranquilizer 
Minor  tranquilizer 
(sedative,  etc.) 

254 

130 
65 

172 

82 
40 

Extended  Care  Facilities 

(Continued  from  page  25) 

In  Facility  A,  the  clinical  pharmacist  spent  16  hours  per  week  for  ten 
months  in  drug  therapy  monitoring  activities.  In  Facility  B.  he  spent  16 
hours  a  week  for  nine  months.  In  Facility  C,  which  was  over  30  miles 
from  downtown  Los  Angeies.  the  clinical  pharmacist  could  only  spend 
eight  hours  a  week  for  four  months  in  providing  clinical  pharmacy 
ssr.  :es 

In  addition,  the  pharmacist  protected  41  patients  in  the  experimental 
facilities  from  receiving  unnecessary  and  inappropriate  medication  by 
rational  evaluation  of  the  promotion  of  certain  drugs  by  their  manufac- 
turers. Most  of  the  medication  orders  that  were  discontinued  were 
either  of  questionable  therapeutic  value  or  potentially  injurious  to  the 
patients.  Some  were  unnecessary  additions  to  the  patient's  drug  regi- 
men. The  data  on  the  major  drug  categories  that  received  the  greatest 
number  of  discontinuations  or  reductions  is  summarized  in  Table  8. 

In  the  "analgesic"  drug  category,  there  was  no  substantial  change  in 
the  total  number  of  medication  orders,  but  the  number  of  narcotic 
analgesic  orders  was  reduced  from  85  to  57.  In  the  "cardiovascular'' 
drug  category,  the  total  number  of  drug  orders  was  unchanged,  but  the 
sub-category  of  peripheral  vasodilators,  such  as  papaverine,  ergot 
alkaloid  derivatives,  etc.,  were  decreased,  and  the  anti-infective 
category  was  reduced  from  59  to  34  orders.  The  use  of  hypnotics, 
tranquilizers,  and  sedatives  was  significantly  decreased.  Discontinua- 
tion of  inappropriate  or  unnecessary  drugs  resulted  in  the  improve- 
ment of  patient  care  in  extended  care  facilities.  Results  of  this  kind 
require  the  full  cooperation  of  the  patients'  physicians  and  the  nurses 
in  the  facilities. 

B.  Improvement  of  Cost-Effectiveness  of  Patient  Care  as  Re- 
lated to  Drug  Therapy. 

1 .  Reduced  Number  of  Drug-Induced  Complications. 

In  acute  care  hospitals,  roughly  15  to  30  percent  of  hospitalized 
patients  experience  one  or  more  adverse  drug  reactions;  the  average 
hospital  stay  is  nearly  doubled  in  these  patients.8"12  Assuming  the 
average  cost  of  one  day's  acute  hospitalization  to  be  S1 00,  with  seven 
days  the  average  length  of  stay,  the  cost  for  treatment  of  each  signifi- 
cant adverse  drug  reaction  is  estimated  to  be  S700.  For  the  ease  of 
calculation,  there  were  approximately  70  clinically  significant  adverse 
drug  reactions  detected  and  prevented  by  one  clinical  pharmacist  serv- 
ing 300  beds  in  the  extended  care  facilities  over  a  12-month  period. 
The  cost-savings  is  computed  to  be  $49,000  a  year  (4-7  days  ADR  X 
$1 00-1 50  hospital-day).  Cost  savings  from  preventing  drug  interac- 
tions and  reducing  medication  errors  have  not  been  calculated. 

2.  Reduced  Number  of  Inappropriate  or  Unnecessary  Drugs. 
Excluding  drugs  provided  without  charge  by  the  extended  care 

facilities,  the  average  number  of  medication  orders  per  patient  before 
and  after  the  provision  of  clinical  pharmacy  services  was  decreased 
from  5.9  to  4.6.  Total  medication  orders  were  reduced  by  349  —  from 
1 ,644  to  1 ,295  in  278  patients. 

In  California,  the  average  cost  per  prescription  under  Medi-Cal  or 
Medicaid  is  approximately  S5:  the  administrative  cost  for  processing 
each  prescription  is  estimated  to  be  between  SO. 50  and  S1 .50.  For 
ease  of  calculation,  prescription  and  administrative  cost  can  be  esti- 
mated at  S6  per  Medi-Cal  prescription.  There  were  349  fewer  medica- 
tion orders  as  a  result  of  the  clinical  pharmacy  services  in  the  three 
extended  care  facilities. 

If  reduction  of  medication  orders  can  be  projected  over  a  12-month 
period,  the  cost-savings  can  be  calculated  to  be  approximately 
S25,000  per  year.  In  addition,  the  pharmacist's  intervention  leads  to 
the  physician  cancelling  the  use  of  an  unnecessary  drug  to  41  patients 
at  an  approximate  cost  of  $20  per  patient  per  month.  The  cost-savings 
in  a  year  can  be  estimated  at  $1 0,000. 

The  total  cost-savings  from  reducing  inappropriate  and  unnecessary 
drugs  is  approximately  $35,000  a  year  for  the  three  experimental  ex- 
tended care  facilities.  The  overall  cost-savings  of  clinical  pharmacy 
services  for  300  extended  care  facility  beds,  as  demonstrated  by  the 
study,  is  approximately  $80,000  a  year. 

If  patients  in  all  extended  care  facilities  in  the  U.S.  can  be  provided 
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with  this  type  of  quality  clinical  pharmacy  services,  the  cost-savings 
will  be  substantial. 

C.  Acceptance  of  the  Expanded  Role  of  the  Pharmacist 

Improvement  of  the  quality  and  cost-effectiveness  of  patient  care 
related  to  drug  therapy  in  the  three  experimental  extended  care 
facilities  was  only  implemented  with  the  support  and  cooperation  of  the 
physicians  and  nurses  in  the  facilities.  A  number  of  these  physicians 
and  nurses  wrote  letters  endorsing  the  clinical  pharmacy  service  pro- 
grams. Two  of  the  three  experimental  extended  care  facilities  have 
requested  continuation  of  services  after  completion  of  the  study. 
These  two  facilities  are  now  involved  in  training  of  clinical  pharmacy 
students  to  provide  services  to  patients  in  extended  care  facilities. 


CONCLUSION 

This  study  has  demonstrated  the  ability  of  the  pharmacist  to  provide 
clinical  services  that  result  in  improvement  of  the  quality,  as  well  as  the 
cost-effectiveness,  of  patient  care  related  to  drug  therapy.  These  ser- 
vices are  well  received  and  accepted  by  patients,  physicians,  nurses, 
and  nursing  home  administrators.  Patients  respond  well  to  the  clinical 
pharmacist,  who  is  concerned  about  their  drug  therapy  and  spends 
most  of  his  time  in  monitoring  the  effects  of  drugs.  Most  physicians 
appreciate  the  service  of  the  clinical  pharmacist,  because  it  assures 
them  that  the  drug  therapy  they  have  prescribed  will  be  carried  out  and 
their  therapeutic  goals  will  be  implemented.  As  a  result  their  patients 
receive  "better  care.  Nursing  home  administrators  are  pleased  to  know 
their  facilities  are  providing  quality  care.  And  finally,  the  nurses  have 
another  health  care  professional  to  share  the  responsibility  of  provid- 
ing quality  pharmacy  services  and  care  to  patients. 

An  innovative  reimbursement  payment  system  would  persuade  the 
community  pharmacist  who  serves  extended  care  facilities  to  provide 
clinical  pharmacy  services  to  patients  in  these  facilities.  Under  the 
existing  payment  system,  the  pharmacy  provider  is  compensated  by 
the  number  of  medications  he  dispenses:  there  is  no  incentive  for  him 
to  improve  or  reduce  the  cost  of  patient  care.  If  prepaid  pharmacy 
services  can  be  developed,  the  savings  derived  by  reducing  inapprop- 
riate or  unnecessary  drugs  would  be  more  than  enough  to  employ  a 
full-time  clinical  pharmacist  to  provide  services  to  300  patients  in  the 
extended  care  facilities. 

An  expanded  project  has  been  developed  and  submitted  to  the  ap- 
propriate governmental  agencies  for  support.  In  order  to  implement 
the  objectives  of  the  proposed  expanded  project,  joint  effort  and  re- 
sources are  required  from  federal  and  state  agencies,  the  community, 
and  the  university.  The  health  care  system  of  the  nation  can  be  im- 
proved by  these  institutions  and  the  health  professions  working  to- 
gether in  a  spirit  of  cooperation.  Q 
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Drug  interactions  were  classified  into  seven  groups  or  categories: 

(1)  inappropriate  drug-drug  combination 

(2)  inappropriate  drug-diet  combination 

(3)  inappropriate  drug-disease  combination 

(4)  inappropriate  drug-laboratory  test  combination 

(5)  thiazide  and  digitalis  therapy  without  potassium  supplement 

(6)  thiazide  therapy  without  potassium  supplement 

(7)  physical  drug  incompatibility 


Table  4 

CATEGORIES  OF  DRUG  INTERACTIONS 


Interaction  Categories 

Frequency 

Inappropriate  Drjg  -  Drug 
Combination 

21 

Inappropriate  Drug  -  Diet 
Combination 

"'  0 

Inappropriate  Drug  -  Disease 
Combination 

40 

Inappropriate  Drug  -  Lab  Test 
Combination 

0 

Thiazide  and  Digitalis  Therapy 
without  K  Supplementation 

25 

Thiazide  Therapy  without  K 
Supplementation 

25 

Drug  Incompatibility  -  Physical 

2 

Total  113 

All  possible  and  probable  drug  interactions  were  made  known  to  the 
patients'  physicians.  Data  on  the  acceptance  and  acknowledgement  of 
drug  interaction  by  the  physicians  that  the  drug  interaction  might  be  of 
some  significance  are  shown  on  Table  5. 

As  an  additional  source  of  baseline  data  on  adverse  drug  reactions 
and  drug  interactions  related  to  readmissions  to  acute  care  hospitals, 
approximately  100  consecutive  admissions  to  Los  Angeles 
County  University  of  Southern  California  Medical  Center  from  nursing 
homes  in  Los  Angeles  County  were  studied.  Fifteen  to  17  percent  of 
readmissions  were  estimated  to  be  drug  related.  Because  of  inade- 
quate information  recorded  in  patient  charts,  this  was  difficult  to  docu- 
ment with  accuracy. 

3.    Reduction  in  Inappropriate  or  Unnecessary  Drugs. 

The  drug  monitoring  form  for  each  patient  was  maintained  and  up- 
dated continuously.  Before  the  physician's  visit  each  month,  a  sum- 
mary of  the  patient  s  drug  therapy  was  prepared.  The  summary  listed 
all  the  patient's  disease  problems  and  the  number  of  current  medica- 
tion orders  (separating  routine  and  p.r.n.  orders).  It  also  included  a 
brief  evaluation  of  the  patient's  response  to  drug  therapy.  If  indicated, 
the  clinical  pharmacist  also  included  his  suggestions  and  recommen- 


Table  S 

PHYSICIAN'S  RESPONSE  TO  INTERACTION  ADVISEMENT 

Category  of  Drug  Interaction 

Frequency 

byMD 

Accepted 
byMD 

Inappropriate  Drug  -  Drug 
Combination 

21 

18 

86 

Inappropriate  Drug  -  Disease 
Combination 

40 

28 

70 

Thiazide  and  Digitalis 
Therapy  without  K 
Supplementation 

25 

o21  - 

89 

Thiazide  Therapy  without 
K  Supplementation 

25 

19 

76 

Drug  Incompatibility  - 
Physical 

2 

50 

dations  to  the  physician  on  matters  relating  to  improvement  of  the 
patient's  drug  therapy. 

This  service  was  well  received  by  the  physicians  because  they 
knew,  for  the  first  time,  that  their  therapeutic  goals  would  be  properly 
and  expertly  carried  out.  This  would  result  in  quality  patient  care. 
Some  physicians  requested  that  the  clinical  pharmacist  be  present 
when  they  visited  their  patients  in  extended  care  facilities  and  asked 
that  a  copy  of  drug  therapy  summaries  be  sent  to  their  offices.  Through 
this  working  relationship  between  the  physician  and  the  clinical  phar- 
macist, inappropriate  or  unnecessary  medication  orders  were  re- 
duced. 

Criteria  used  for  defining  inappropriate  or  unnecessary  medications 
were:  (1 )  redundant  medications,  i.e.,  drugs  with  the  same  or  similar 
therapeutic  uses  or  pharmacological  actions  that  might  be  prescribed 
by  one  physician  or  different  physicians,  or  continued  use  of  drugs  that 
should  have  been  discontinued:  (2)  drugs  with  questionable  therapeu- 
tic effects:  (3)  drugs  that  might  interact  with  drugs  in  the  existing  regi- 
men: (4)  drugs  that  might  cause  significant  adverse  drug  reactions: 
and  (5)  drugs  with  no  therapeutic  indication. 

The  average  number  of  medication  orders  per  patient  was  reduced 
from  6.8  to  5.6  orders  in  the  three  experimental  extended  care  facilities 
(Table  6). 

If  medications  such  as  aspirin  and  milk  of  magnesia,  etc.  provided 
by  the  facilities  are  not  included  in  the  summary  of  medication  orders, 
the  average  number  of  medication  orders  per  patient  before  and  after 
the  study  was  5.9  and  4.6.  respectively.  The  net  reduction  of  medica- 
tion orders  in  the  three  experimental  facilities  was  349  —  from  1 ,644  to 
1,295  (Table  7). 
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Table  6 

NUMBER  OF  MEDICATION  ORDERS.  ALL  DRUGS 

Average 

Total 

#  Routine 

#PRN 

Total* 

#  Meds 

Facility 

#Pt 

Meds 

Meds 

of  Meds 

perPt 

=  -=-  =  •-:. 

A 

91 

307 

263 

570 

6.2 

B 

90 

308 

273 

581 

64 

C 

94 

344 

374 

718 

7.6 

275 

959 

910 

1.869 

6.8 

Post-Study 

A 

90 

248 

209 

475 

5.0 

B 

98 

261 

189 

450 

4.5 

C 

90 

328 

330 

658 

7.3 

278 

837 

728 

1,565 

5.6 

Table  7 

NUMBER  OF  MEDICATION  0 

1DERS.  SELECTED  DRUGS 

Average 

Total 

#  Routine 

#PRN 

Total  # 

*Meds 

Facility 

#Pt 

Meds 

Meds 

of  Meds 

re-  =• 

Pre-Study 

A 

91 

307 

217 

524 

5.7 

B 

90 

307 

199 

506 

5.5 

C 

94 

341 

273 

614 

6.5 

275 

955 

689 

1,644 

5.9 

Post-Study 

A 

90 

248 

146 

394 

4.3 

B 

98 

239 

109 

348 

3.5 

C 

90 

317 

236 

553 

6.1 

278 

804 

491 

1,295 

25 
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Mr.  Segal.  In  that  artical  you  published  information  which  said  15 
to  17  percent  of  readmissions  to  hospitals  from  nursing  homes  were 
estimated  to  be  drug- related. 

Do  you  think  that  that  problem  is  a  national  problem  ? 

Dr.  Cheung.  Yes;  based  on  other  studies  in  hospitals,  anywhere 
from  2  to  3  percent  of  admissions  to  medical  services  are  drug-related. 

Our  patient  populations  in  nursing  homes  are  sicker  and  use  more 
drugs. 

Also,  elderly  patients  are  more  sensitive  to  drugs  and  they  may  have 
an  exaggerated  response  to  a  regular  dosage  of  the  drugs,  which  might 
be  all  right  for  you  and  me,  not  in  the  geriatric  age. 

Patients  in  nursing  homes  have  a  higher  probability  of  suffering 
from  an  adverse  reaction  and  also  interaction  because  of  the  number  of 
drugs  they  are  receiving. 

Mr.  Segal.  Did  you  find  the  reaction  was  due  to  tranquillizers  in  the 
majority  of  cases  ? 

Dr.  Cheung.  Yes. 

We  have  reduced  drug  use  in  the  categories  of  peripheral  coronary 
and  cerebral  vaso  dilator,  analgesic  narcotics  and  tranquilizers  and 
gastrointestinal  drugs. 

Those  are  four  major  groups  of  drugs  where  we  have  effected  a 
reduction. 

Mr.  Segal.  Dr.  Cheung,  in  your  study  of  the  facilities  in  California, 
they  were  predominantly  skilled  nursing  facilities.  This  subcommit- 
tee's followup  activities,  predominantly  in  the  State  of  Texas,  went 
into  a  lot  of  facilities  which  were  intermediate  care  facilities. 

Do  you  think  problems  such  as  20  percent  medication  errors  would 
hold  in  intermediate  care  facilities  as  well  as  skilled  nursing  facilities  ? 

Dr.  Cheung.  No,  in  skilled  nursing  facilities  we  have  a  greater 
nurse-to-patient  ratio  and  more  nursing  staff  and  other  supporting 
staff  to  care  for  the  patient. 

If  they  have  a  problem  of  medication  errors  and  inappropriate  use  of 
drugs.  I  think  the  situation  in  the  intermediate  care  facility,  with  less 
nursing  personnel  would  be  worse. 

If  the  Congress  has  some  additional  money  to  spare,  we  will  be  able 
to  do  a  similar  study  in  those  settings. 

Mr.  Segal.  So  you  would  say  that  in  your  professional  judgment  the 
intermediate  care  facilities  which  predominate  in  the  State  of  Texas 
would  lead  you  to  believe  there  would  be  greater  errors  in  pharmaceu- 
tical services  and  drug  medication  than  you  found  in  California  ? 

Dr.  Cheung.  In  my  experience  and  opinion,  yes.  Based  on  the  three 
nursing  homes  we  have,  plus  others  we  are  involving  in  teaching 
studies,  the  quality  of  care  is  directly  reflected  by  the  number  of  nurses, 
the  stability  of  the  nursing  staff,  the  leadership  of  the  nursing  director, 
as  well  as  the  organization  of  the  nursing  services. 

Mr.  Moss.  Mr.  Collins  ? 

Mr.  Collins.  Dr.  Cheung,  in  this  20  percent  to  which  you  made  ref- 
erence, what  was  the  breakdown  on  that?  In  other  words,  were  they 
giving  the  wrong  doses  or  the  wrong  pharmaceuticals?  Was  that  a 
larofe  percentage  of  it  ? 

Dr.  Cheung.  No.  In  my  paper,  which  you  have  in  your  record,  we 
have  outlined  various  types  of  medication  errors. 

Fortunately,  we  have  not  detected  any  incidents  of  drugs  given  to 
wrong  patients. 

Mr.  Collins.  That  would  alarm  us. 
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Mainly  it  was  the  sort  of  thing  that  it  was  supposed  to  be  10  o'clock 
and  get  it  at  11  o'clock? 

Dr.  Cheung.  Yes,  and  also  the  patients  never  received  the 
medication. 

Mr.  Collins.  But  you  also  said  on  that  that  where  they  did  not  re- 
ceive it  they  sometimes  might  be  better  off  because  it  was  possible 
they  were  getting  too  much  medication  ? 

Dr.  Cheung.  This  is  my  personal  feeling.  I  felt  the  patients  were 
overdrugged. 

Mr.  Collins.  I  am  interested.  You  said  you  were  going  to  outline 
some  of  your  recommendations.  I  wonder  whether  you  would  do  that 
for  us  now. 

Dr.  Cheung.  I  think  most  of  the  recommendations  that  we  propose, 
we  should  do  sufficient  homework  on  it  such  as  to  properly  plan,  de- 
velop or  evaluate  or  establish  a  model. 

My  first  recommendation  is  to  develop  a  tested  patient  care-oriented 
pharmaceutical  services  model  in  nursing  homes. 

My  study  is  limited  to  only  three  facilities.  I  have  proposed  a 
broader  and  expanded  study  to  cover  facilities  in  other  states.  It  was 
not  accepted  by  HEW. 

The  second  recommendation  is  to  develop  an  incentive  reimburse- 
ment payment  system  for  pharmaceutical  services  and  care  designed 
to  encourage  rational  uses  of  drugs  and  discourage  abuses  and  misuses 
of  drugs. 

Right  now  we  pay  the  pharmacist  by  the  number  of  drugs  he  dis- 
penses and  in  this  way  encourage  him  to  dispense  more  drugs  rather 
than  trying  to  improve  it  or  reducing  the  number  of  drugs. 

Mr.  Collins.  How  could  you  encourage  him  to  dispense  less? 

Dr.  Cheung.  We  propose  a  capitation  program  whereby  a  pharma- 
cist is  reimbursed  by  the  number  of  patients  he  serves  and  by  the 
number  of  days  that  the  patients  were  in  the  facility.  He  is  responsible 
for  the  provision  of  drugs  as  well  as  tor  patient  care. 

In  this  way  we  will  encourage  him  to  improve  the  care  and  reduce 
unnecessary  and  inappropriate  drugs. 

By  law  the  pharmacist  cannot  discontinue  drug  treatment  to  the 
patient  unless  the  physician  orders  it.  Therefore,  there  is  a  safeguard, 
that  assures  the  patient  will  receive  proper  medication. 

Mr.  Collins.  All  right. 

Dr.  Cheung.  The  third  is  to  develop  uniform  guidelines  and  stand- 
ards for  pharmaceutical  services  and  drug  utilization  review. 

We  do  not  have  national  standards  at  all  in  terms  of  how  to  provide 
services,  how  to  review  the  drug  therapy. 

The  regulation  under  the  Social  Security  Amendments  Act  of  1972, 
which  required  the  consulting  pharmacist  to  review  the  drug  regimen 
of  each  patient  at  least  on  a  monthly  basis,  there  provides  no  guide- 
lines for  doing  this.  Therefore,  most  of  the  pharmacists  don't  know 
what  to  do  with  it.  All  they  do  is  look  at  the  charts  and  say  they  re- 
view them.  We  have  no  guidelines  proposed  by  HEW. 

Mr.  Collins.  As  I  understand  it,  you  recommend  we  have  more 
reviews  by  the  government  ? 

Dr.  Cheung.  Guidelines  established  for  how  to  provide  pharmaceu- 
tical services,  how  to  review  the  proper  use  of  drugs.  We  have  to 
establish  certain  guidelines  to  do  it. 
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Mr.  Collixs.  If  we  establish  the  guidelines,  we  will  have  to  come 
out  to  check  them  and  enforce  them. 

Dr.  Cheuxg.  No,  then  the  consulting  pharmacists  in  the  community 
would  know  what  to  do.  Right  now  there  are  no  standards.  Each  one 
can  do  whatever  he  likes  at  this  point. 

The  fourth  area  is  to  develop  a  mechanism  to  assure  the  quality  of 
drug  utilization  and  drug  therapy  as  part  of  PSRO.  Right  now  PSRO 
is  involved  only  in  in-patient  services  and  does  not  address  itself 
adequately  to  the  drug  use  problem.  Without  drugs,  there  is  no  medi- 
cal care. 

No.  5,  support  training  programs  of  geriatric  clinical  pharmacists 
and  nurse  practitioners. 

The  physician  is  not  interested  in  chronic  patient  care  or  patient 
care  with  chronic  diseases.  Most  of  the  patients  in  nursing  homes  are 
treated  with  drugs.  A  geriatric  clinical  pharmacist  and  geriatric  nurse 
practitioner  could  be  trained  to  do  a  better  job  after  the  physician 
makes  the  diagnosis.  If  there  is  any  problem,  the  physician  can  treat 
the  patient  in  the  office  or  in-patient  setting. 

Six,  establish  a  mechanism  for  governmental  officials  and  providers 
of  care  to  exchange  information  and  to  solve  mutual  problems.  Right 
now  we  are  just  reacting  to  each  other  and  then  the  regulation  becomes 
more  restrictive. 

Also,  we  should  restrict  irresponsible  advertising  and  promotion  of 
drugs.  This  is  an  important  area.  The  drug  manufacturers  primary 
purpose  is  to  sell  more  drugs  and  the  responsibility  is  to  their  stock- 
holders or  the  owner  of  the  pharmaceutical  company.  They  are  over- 
zealous  in  promoting  some  of  their  drugs,  whether  the  patients  need 
them  or  not.  This  could  affect  the  prescribing  habit  of  the  physician 
as  well  as  encourage  nurses  to  suggest  to  physicians  to  use  certain 
drugs  patients  don't  need. 

Mr.  Collixs.  What  do  you  recommend  there,  to  stop  advertising 
drugs? 

Dr.  Cheuxg.  To  look  at  exactly  what  is  advertised  in  terms  of  their 
claims.  FDA  should  do  this.  Check  whether  they  are  accurate  or  mis- 
leading. 

The  Journal  of  the  American  Medical  Association  is  largely  sup- 
ported by  drug  manufacturers'  advertising.  It  is  very  effective  and 
beautiful  advertising. 

Also,  relicense  periodically  those  health  care  providers  who  are  in- 
volved in  the  prescribing  and  monitoring  of  drug  therapy. 

A  physician  is  licensed  to  practice  medicine  and  surgery ;  this  does 
not  qualify  him  to  do  all  kinds  of  surgery.  A  physician  is  licensed  to 
prescribe  drugs, ;  it  is  not  necessary  that  he  should  be  allowed  to  pre- 
scribe all  kinds  of  drugs.  He  may  not  have  experience  or  training  to 
do  so. 

No.  9  is  to  establish  uniform  guidelines  for  the  training  of  nursing 
supportive  personnel.  We  have  a  great  turnover  of  supportive  nursing 
personnel. 

The  most  qualified  nurses  are  those  involved  in  doin^  paperwork. 
The  least  qualified  nurses  are  nursing  personnel  providing  direct  nurs- 
ing care.  The  turnover  rate  is  high  because  there  is  no  career  ladder  for 
them  in  the  nursing  home  industry. 
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Another  recommendation  is  to  develop  training  programs  in  health 
care  administration,  drug  use  and  gerontology  for  nursing  home  ad- 
ministrators. Most  administrators  are  business  oriented  and  not  people 
oriented  or  management  oriented.  They  have  no  experience  as  to  how 
to  coordinate  and  integrate  the  various  services  provided  by  the  multi- 
tude of  health  care  providers. 

Also,  require  the  drug  therapy  of  each  patient  in  the  nursing  homes 
to  be  monitored  by  a  pharmacist  with  clinical  training.  We  may  have 
to  separate  the  pharmacists  who  supply  the  drugs  and  those  who  mon- 
itor drug  use. 

No.  12  is  to  support  clinical  pharmacy  services  in  nursing  homes. 
This  improves  patient  care  and  improves  utilization  and  reduces  costs. 
Those  are  my  major  recommendations. 
Mr.  Collixs.  Thank  you,  Doctor. 

Mr.  Waxman  [presiding].  Congressman  Moss  had  to  leave. 

I  want  to  inform  my  colleagues  of  your  distinguished  career.  You 
are  a  constituent  of  mine.  You  have  been  on  the  faculty  of  the  Uni- 
versity of  Southern  California  School  of  Pharmacy  and  have  been  in 
this  area  of  nursing  homes. 

Your  report  has  made  a  real  contribution  to  our  understanding  of 
drug-related  problems  in  nursing  homes. 

I  was  interested  in  your  statement  that  the  pharmacist  represents 
the  largest  untapped  health  care  resource  in  the  nursing  home  setting 
where  drugs  are  the  mainstay  of  therapy. 

In  your  evaluation  you  had  clinical  pharmacists  play  an  active  role 
in  terms  of  evaluating  complications  brought  about  by  different  drugs 
and  to  keep  a  profile  on  various  patients. 

How  did  this  relate  to  the  services  being  performed  by  the  physi- 
cians, people  who  ran  nursing  homes,  and  others?  Did  it  work  out 
on  a  cooperative  basis?  Did  you  serve  as  a  sort  of  catalyst  for  the 
different  professions?  Was  there  rivalry  among  them? 

Dr.  Cheuxg.  Before  we  implemented  our  research  proposal,  we 
went  to  the  nursing  home  association  and  asked  them  whether  there 
were  any  problems  in  drug  use  in  the  nursing  home  facilities.  Defi- 
nitely, the  answer  was  "Yes." 

Then,  were  they  willing  to  assign  a  couple  of  representatives  from 
the  nursing  home  association  to  work  with  us  ?  The  answer  was  again 

We  also  went  to  the  county  health  department  which  regulates 
services  in  nursing  homes.  Were  they  interested  to  work  with  us? 
They  said  "Yes." 

We  also  went  to  some  community  physicians  and  nurses  to  invite 
them  to  participate  in  a  committee,  which  includes  representatives 
from  the  nursing  home  industry,  regulatory  bodies  in  both  county 
and  State,  community  physicians,  nurses,  and  project  staff. 

Then  we  approach  the  nursing  homes  for  those  willing  to  under- 
take the  study. 

Out  of  approximately  473  nursing  homes,  we  have  14  nursing  homes 
which  expressed  an  interest  in  working  with  us.  We  met  with  the 
owners,  the  administrators,  to  share  with  them  our  objectives.  Were 
they  willing  to  do  it?  All  proprietary  nursing  homes  said  yes. 
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Then  we  randomly  selected  three  from  the  14.  After  the  three  were 
selected,  we  talked  to  the  physicians  who  had  patients  in  the  facili- 
ties. Did  they  have  any  problems  in  drug  utilization  ? 

When  they  prescribed  a  drug,  were  they  sure  that  the  drug  order 
would  be  properly  carried  out,  that  the  patient  would  receive  the 
drug,  that  the  patient  would  not  suffer  from  adverse  effects,  and  the 
patient  would  not  have  interaction  from  drugs  prescribed  by  another 
physician  ? 

They  oftentimes  said  that  they  were  not  sure. 

Therefore,  we  asked  how  about  letting  us  make  sure.  We  will  work 
together  in  this  area. 

Therefore,  by  working  together  with  the  physician,  in  fact,  we  had 
a  fantastic  acceptance  by  the  physicians.  Even  those  who  had  reser- 
vations worked  with  us. 

In  the  middle  of  the  project  I  visited  the  physicians  and  most  of 
them  wanted  us  to  do  more  because  now  they  can  be  sure  that  the 
prescribed  orders  will  be  properly  carried  out  and  they  can  depend 
on  our  monitoring  of  the  patients. 

As  far  as  nursing  home  administrators  were  concerned,  they  ap- 
preciate our  services  because  this  was  a  demonstration  and  documen- 
tation of  the  quality  of  services  provided  in  their  facilities. 

As  to  the  patients,  we  increased  their  interest  in  their  health  and 
welfare  from  the  drug  component  standpoint. 

The  nurses  are  those  who  really  welcome  us  because  they  have  been 
for  so  long  trying  to  function  as  physicians,  pharmacists,  dieticians, 
psychologists,  and  so  on,  without  proper  training,  Now  they  have 
another  person  working  shoulder  to  shoulder  with  them  in  a  way  to 
try  to  provide  the  best  care. 

So  far  we  have  100-percent  acceptance.  Not  a  single  physician,  even 
those  who  own  the  nursing  homes,  has  said,  "We  don't  want  you  to  do 
it."  We  have  been  able  to  complete  the  study  in  a  12-month  period. 

Mr.  Waxman.  Do  you  think  patients  are  medicated  unnecessarily 
so  that  nursing  homeowners  can  keep  down  the  number  of  staff  they 
hire?  In  other  words,  can  the  nursing  homeowners  make  greater  profits 
by  overmedicating  patients  than  they  can  by  hiring  more  staff  ? 

Is  there  any  way  this  can  be  documented? 

Dr.  Cheung.  Yes;  based  on  our  studies,  geriatric  patients  usually 
have  a  problem  of  organic  brain  syndrome  with  bizzare  behavior, 
mental  disturbances.  If  you  put  me  between  four  walls  in  a  nursing 
home,  within  48  hours  I  would  probably  go  bananas. 

Unfortunately,  for  those  patients,  because  of  environmental  and 
social  isolation,  if  they  are  in  nursing  homes  and  are  geriatric,  it  is 
easy  for  them  to  be  treated  with  a  psychotropic  drug. 

Mr.  Santini.  I  am  much  impressed  with  your  frontier  labors  be- 
cause this  is  certainly  an  arena  which  should  be  explored. 

However,  I  am  also  concerned  with  the  factual  basis  on  which  your 
study  is  premised. 

As  I  understand  it,  there  were  437  nursing  homes  which  represented 
the  possible  avenue  of  study  for  you. 

Dr.  Cheung.  In  Los  Angeles  County,  yes. 

Mr.  Santini.  Fourteen  agreed  to  participate  in  the  study  from  which 
you  selected  three  ? 

Dr.  Cheung.  Randomly  selected  three. 
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Mr.  Santint.  Our  concern  is  this,  Doctor :  It  seems  to  me  that  what 
problems  may  exist  in  the  arena  of  nursing  home  care  would  exist  in 
the  400-plus  nursing  homes  which  would  not  agree  to  participate  in 
your  study. 

Dr.  Cheung.  OK.  No.  1,  we  were  limited  by  the  amount  of  resources 
provided  to  us.  Only  $30,000  was  provided  to  us. 

Second,  we  determined  sample  size  would  be  significant  in  terms  of 
the  large  population  in  which  we  were  involved. 

We  sent  letters  to  various  pharmacy  providers  and  facilities  and 
asked  them  for  participation.  A  lot  of  them  were  not  willing  to  have 
anyone  come  in  and  do  a  study. 

Of  the  14,  they  were  all  proprietaries.  Their  participation  had  to 
subject  them  to  close  scrutiny.  This  demonstrated  to  us  that  they  were 
already  above  the  average  nursing  homes  because  they  were  not  afraid 
to  let  people  look  into  their  operation. 

Then  we  randomly  selected  three  facilities.  One  happened  to  be  in 
the  San  Fernando  Valley  area,  another  in  the  central  L.A.  area,  and 
this  created  a  problem  for  us  of  commuting  throughout  the  facilities. 
It  is  easier  for  us  if  the  three  facilities  were  on  the  same  street. 

Mr.  Saxtixi.  My  point,  if  the  Chairman  will  permit  me  to  pursue 
it,  is  essentially  this :  If  you  found  20-percent  overmedication  or  wrong 
prescription,  as  the  case  might  be,  in  three  nursing  homes  which  were 
willing  to  submit  to  the  study  and  scrutiny  that  your  investigative 
labors  involved,  it  raises  to  my  mind  the  spectre,  at  least,  that  the 
percentage  would  be  much,  much  higher  if  you  had  the  opportunity 
and  access  to  nursing  homes  which  refused  to  participate  in  the  study. 

Dr.  Cheuxg.  Yes,  sir,  that  is  the  reason  we  submitted  an  extension 
of  the  project  to  HEW.  We  were  not  funded.  I  guess  we  were  ahead 
of  time.  That  was  in  1973  and  1974.  We  have  no  support  whatsoever 
from  the  HEW  Office  of  Long-Term  Care. 

I  visited  every  one  of  them  down  the  line  from  the  Assistant  Sec- 
retary for  Health  to  the  Special  Assistant  Secretary,  the  Office  of  Long- 
Term  Care,  and  down  the  line.  These  were  futile  efforts  and  brought 
no  support.  They  said  it  was  great  but  no  one  came  up  with  the  money. 

Other  data  outside  of  nursing  homes  I  have  is  quite  similar.  Home 
health  care  is  worse  than  in  the  nursing  home.  They  have  universal 
problems. 

Mr.  Waxmax.  I  was  interested  in  some  of  the  questions  Mr.  San- 
tini  raised. 

Outside  of  those  nursing  homes  which  you  reviewed,  the  problems 
might  be  worse  than  20-percent  medication  rate  of  error. 

I  was  interested  to  see  that  you  had  a  clinical  pharmacist  involved 
in  this  project,  nursing  homes  think  they  can  save  money  by  drugging 
the  patients,  and  there  was  a  total  of  $80,000  cost  savings  projected 
in  the  90-  to  99-bed  nursing  home  receiving  clinical  pharmacy  patients. 

Are  we  being  shortsighted  in  thinking  we  can  save  money  by  drug- 
ging patients,  aside  from  the  fact  of  a  moral  or  ethical  question,  fis- 
cally are  we  shortsighted  at  not  looking  at  this  kind  of  system  for  the 
nursing  home  so  that  a  pharmacist  who  has  knowledge  of  drugs — 
where  possible  errors  involving  drugs  come  into  play — could  make  a 
contribution  that  would  be  not  only  a  more  efficient  way  of  running 
nursing  homes,  but  save  money  ? 
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Dr.  Cheung.  Yes,  sir,  the  State  Health  Department  and  HEW 
would  be  the  least  likely  to  propose  any  innovative  programs  such  as 
we  are  discussing  here.  Their  staff  has  no  experience  or  training  in 
the  clinical  area.  They  felt  very  uncomfortable. 

As  I  said  earlier,  they  tend  to  look  at  drugs  as  a  commodity  rather 
than  as  health  care,  which  is  easier  to  handle. 

I  am  very  concerned  with  the  officials  in  both  State  health  and 
HEW  in  terms  of  their  shortsightedness,  lack  of  imagination,  and 
lack  of  innovation  because  they  are  very  good  bureaucrats.  They  carry 
out  whatever  the  wishes  of  their  superiors.  That  is  why  they  lack  any 
positive  leadership  in  the  area. 

Mr.  Waxman.  Do  you  see  there  is  a  changing  perception  by  the 
pharmacy  profession  in  its  role  not  as  dispenser  of  a  product,  but 
dispenser  of  health  care  services  in  developing  profiles  of  patients' 
drug  use  so  they  can  keep  track  of  different  physicians  prescribing 
different  kinds  of  drugs  which  may  not  go  well  together  ? 

Second,  do  you  see  a  change  in  perception  of  the  other  profession, 
of  the  pharmacist's  role  in  light  of  the  newer  health  care  services  which 
they  are  providing? 

Dr.  Cheung.  If  we  trace  back  the  history  of  pharmacy  and  physi- 
cians, they  come  from  the  same  root.  Oftentimes  a  pharmacist  still 
functions  as  a  physician  for  the  poor  especially  in  the  rural  areas. 
There  is  not  adequate  manpower  to  take  care  of  the  patients  in  the 
ambulatory  and  long-term  care  settings. 

Unfortunately,  most  medical  school  graduates  in  the  past  10  years 
have  gone  into  specialties.  Who  are  providing  basic  health  services  for 
patients  with  symptomatic  and  self-limiting  diseases  ? 

The  clinical  pharmacist,  just  as  a  nurse  practitioner,  has  a  role  in 
this  area. 

The  Congress  supported  this  concept  as  part  of  the  requirement  for 
health  manpower  capitation,  to  train  clinical  pharmacists. 

We  have  established  acceptance  in  the  in-patient  setting  where  the 
pharmacists  work  closely  with  the  physician  and  nursing  staff  and 
other  people. 

As  far  as  outside  the  hospital  setting  where  there  is  a  greater  need, 
and  we  are  doing  a  very  minimum  amount  of  work  there,  our  proposal 
and  project  in  the  nursing  home  is  the  beginning. 

We  would  like  to  extend  our  expertise  on  drug  knowledge  and  drug 
care  to  patients  who  need  them  most,  not  in  the  in-patient  setting  but 
the  nursing  home  and  ambulatory  care  and  other  facilities. 

Mr.  Waxman.  I  want  to  express  to  you  that  we  will  make  the  record 
of  this  hearing  and  testimony  you  have  offered  available  to  the  De- 
partment of  Health,  Education  and  Welfare  and  ask  them  to  look  at 
it  carefully.  Perhaps  they  should  evaluate  what  I  think  it  a  short- 
sightedness on  their  part,  not  looking  at  the  consequences  of  drugs 
related  to  nursing  homes. 

I  am  often  frustrated  that  we  deal  with  people  who  look  at  things 
from  strictly  a  bureaucratic  point  of  view  and  end  up  in  a  short- 
sighted way  spending  more  of  the  taxpayers'  money  than  necessary 
and  doing  a  disservice  to  the  patients  our  health  care  system  should 
be  serving. 

Any  other  questions  ? 

Thank  you. 
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I  would  like  to  call  on  Mr.  John  McManus  from  the  AFL-CIO. 
Before  your  testimony,  would  you  please  rise  and  be  sworn,  Mr. 
McManus  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give  this 
committee  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so 
help  you  God  ? 

Mr.  McManus.  Yes,  sir,  I  do. 

Mr.  Waxman.  Without  objection,  we  shall  insert  the  AFL-CIO 
statement  in  the  record  as  well  as  the  report  of  the  AFL-CIO  execu- 
tive council. 

Would  you  like  to  summarize  the  report  or  give  us  additional 
testimony, 

Mr.  McManus.  If  I  may,  I  would  like  to  read  this  brief  statement. 
Mr.  Waxman.  Yes,  however  you  wish  to  proceed. 

TESTIMONY  OF  JOHN  J.  McMANTJS,  ASSISTANT  DIRECTOR,  DEPART- 
MENT OF  COMMUNITY  SERVICES,  AMERICAN  FEDERATION  OF 
LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS  [AFL- 
CIO] 

Mr.  McManus.  Mr.  Chairman,  my  name  is  John  J.  McManus,  I 
appreciate  the  opportunity  to  appear  before  this  committee  to  present 
the  views  of  the  AFL-CIO  on  nursing  home  conditions  and  the  na- 
tional neglect  of  our  elderly.  We  commend  this  committee  for  its  con- 
cern and  we  welcome  your  interest  in  nursing  home  services. 

I  am  pleased  to  submit,  for  your  consideration  and  use,  the  AFL- 
CIO  executive  council  statement,  "Nursing  Homes  and  the  Nation's 
Elderly,"  [see  p.  — ]  and  the  council  report,  "America's  Nursing 
Homes:  Profit  in  Human  Misery"  [see  p.  — ].  Both  documents  were 
approved  during  the  recent  executive  council  meeting  in  Bal  Harbour, 
Fla. 

Mr.  Chairman,  the  interest  and  activity  of  the  AFL-CIO  executive 
council  in  nursing  home  conditions  became  a  critical  priority  to  orga- 
nized labor  because  of  the  personal,  collective  experience  of  various 
council  members  in  visiting  our  people — trade  unionists  and  their 
family  members,  friends,  and  neighbors — who  were  domiciled  in 
nursing  homes. 

Subsequently,  the  executive  council  authorized  a  national  effort  to 
search  for  the  facts  and  to  f orthrightly  expose  what  was  taking  place. 
We  were  determined  to  turn  the  lens  of  fair  inquiry  on  a  national 
condition  that  has  been  permitted  to  fester  in  the  shadows  of  disin- 
terest and  neglect. 

George  Meany,  president  of  the  AFL-CIO,  called  for  the  selection 
of  some  20  interested  central  labor  bodies  to  participate  in  a  survey  of 
nursing  home  conditions.  In  20  communities  inspection  task  forces 
were  formed  with  union  volunteers  and  community  representatives 
from  religious  organizations,  senior  citizen  groups,  and  social  agencies. 

The  National  Council  of  Senior  Citizens  and  the  Administration  on 
Aging,  U.S.  Department  of  Health,  Education,  and  Welfare,  each 
provided  us  with  a  nursing  home  checklist. 

The  community  teams,  selected  on  a  broad  demographic  and  geo- 
graphic basis,  were  located  in  14  States.  Each  was  sent  both  checklists 
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by  the  AFL-CIO  Department  of  Community  Services  and  asked  to 
select  one  checklist  for  their  local  inspections.  Following  an  orienta- 
tion period,  in  some  cases  conducted  by  State  and  Federal  nursing 
home  ombudsmen,  announced  and  unannounced  visits  were  made  to 
nursing  homes.  As  a  result  of  these  visits,  checklists  of  128  nursing 
homes  were  completed  and  forwarded  to  the  AFL-CIO  for  compila- 
tion and  preparation  of  the  executive  council  report. 

Community  coalitions  provided  an  additional  major  effort  at  cor- 
recting nursing  home  conditions.  Ten  community  coalitions  in  eight 
States  had  sprung  into  independent  activity  because  of  citizen  concern 
for  what  was  taking  place  in  local  nursing  homes.  Representatives  of 
local  nursing  homes  and  representatives  of  local  AFL-CIO  central 
bodies  were  active  partners  in  these  efforts — thus  avoiding  duplicative 
effort.  Many  of  these  coalitions  reported  their  findings  to  the  AFL- 
CIO  for  inclusion  in  the  federation's  report. 

We  call  your  attention  to  the  appalling  exhibition  of  nursing 
homes — on  the  order  of  10  percent — which  refused  entry  to  inspection 
teams.  The  administrators  of  these  facilities  evidently  preferred  the 
safety  of  darkness  to  the  light  of  public  inquiry.  In  particular,  the 
American  Health  Care  Association — an  association  consisting  mainly 
of  proprietary  interests — falsely  asserted  to  its  members  that  the 
AFL-CIO  was  using  nursing  home  visits  "for  solicitation  of  union 
members  of  nursing  home  personnel." 

Leo  Perlis,  director  of  the  AFL-CIO  community  services  depart- 
ment, wrote  the  president  of  the  AHCA  and  challenged  the  organiza- 
tion to  provide  any  evidence  whatsoever  to  substantiate  the  AHCA 
charge.  No  reply  was  forthcoming.  An  inescapable  conclusion  is  that 
AHCA's  membership  does  indeed  have  much  to  hide. 

What  did  we  find  out  from  our  nursing  home  visits  ?  We  found  both 
good  and  bad. 

Our  report  congratulates  the  nursing  homes  that  are  doing  a  fine 
job — and  all  Americans  should  be  proud  of  the  efforts  that  these 
homes  are  making  on  behalf  of  the  sick  elderly. 

However,  the  bad  is  very  bad.  The  social  diagnosis  on  which  we 
base  our  findings  is  that  the  nursing  home  industry  presents  a  guarded 
menacing  prognosis  to  our  elderly  and  that  the  life  support  system 
provided  by  public  and  private  dollars,  however  accelerated  upward, 
will  never  be  enough  to  cure  the  ills  of  this  industry. 

The  AFL-CIO  executive  council  document,  "America's  Nursing 
Homes :  Profit  in  Human  Misery,"  contains  56  recommendations  on 
12  areas  of  nursing  home  service.  We  commend  them  to  your  attention. 
And  let  me  note  today  some  excerpts  from  the  executive  council  policy 
statement  on  "Nursing  Homes  and  the  Nation's  Elderly" : 

While  adoption  of  these  recommendations  by  appropriate  governmental  bodies 
would  certainly  lead  to  improved  nursing  home  conditions,  new  rules  and  regu- 
lations alone  will  not  solve  the  underlying  problems  of  growing  old  in  America. 
In  sum,  the  recommendations  lead  to  the  unavoidable  conclusion  that  America 
has  failed  to  develop  a  comprehensive  policy  to  repay  with  dignity  and  security 
the  growing  number  of  retired  people  who  contributed  so  much  to  the  develop- 
ment of  this  country. 

The  result  has  been  a  fragmented  and  uncoordinated  approach  to  the  problems 
of  the  elderly,  treating  each  specific  problem  only  when  it  attracts  public  atten- 
tion and  ignoring  all  others  until  a  new  scandal  erupts. 
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Public  policy  towards  America's  senior  citizens  must  be  transformed  and  the 
emphasis  placed  on  permitting  them  to  enjoy  the  leisure  they  have  earned. 
Government  programs  should  be  better  coordinated  and  oriented  toward  the 
people  they  serve,  not  the  institutions  who  seek  to  profit  from  them.  Programs 
for  the  elderly  should  be  geared  to  the  total  needs  of  the  individuals,  rather 
than  just  their  medical  needs. 

In  other  words,  governmental  programs  should  be  directed  at  helping  senior 
citizens  remain  a  vital  part  of  the  community  rather  than  forcing  them  into 
institutions  and  out  of  sight. 

It  is  time  for  government  to  recognize  what  has  been  apparent  for  some  time : 
that  there  is  no  place  for  the  ethics  of  the  marketplace  in  programs  designed 
to  meet  human  needs.  Too  often,  as  the  report  submitted  to  us  makes  clear,  profit 
comes  ahead  of  people. 

The  AFL-CIO  report  and  recommendations  are  now  public  prop- 
erty— and  the  American  people  are  expressing  support  for  continu- 
ing the  project.  Nursing  home  committees  are  now  being  formed  in 
several  communities  as  ongoing,  service  monitoring  mechanisms. 

We  believe  there  is  real  hope  for  doing  a  better  job  and  in  freeing 
our  elderly  from  the  shackles  of  imposed  exile.  We  call  for  maximum 
effort  to  bring  about  a  complete  shift  in  priorities  for  long-term  care. 
We  ask  that  our  senior  citizens  be  brought  home — to  us  all — and  soon. 
For  we  believe  that  when  tomorrow  is  a  promise,  today  becomes 
forever. 

Thank  you  for  sharing  your  morning  and  afternoon. 
[The  statement  and  report  referred  to  follows :] 
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Statement  by  the  AFL-CIO  Executive  Council 
on 

Nursing  Homes  and  the  Nation's  Elderly 

February  25,  1 977 
Bal  Harbour,  Fla. 


One  year  ago,  this  Council  directed  that  a  year-long  study 
of  conditions  in  the  nation's  nursing  homes  be  undertaken 
including  on-site  inspections  of  nursing  homes  across  America, 
coordinated  by  the  aFL-CIO  Department  of  Community  Services,  We 
have  received  the  report,  "America's  Nursing  Homes:  Profit  in 
Human  Misery",  and  are  shocked  by  the  findings. 

We  endorse  the  recommendations  made  to  improve  conditions 
in  nursing  homes  and  especially  express  our  appreciation  to  the 
hundreds  of  aFL-CIO  members  who  served .on  the  inspection  teams 
and  -whose  reports  and  observations  contributed  substantially  to 
this  study.    We  also  wish  to  thank  the  National  Council  of  Senior 
Citizens,  the  Administration  on  Aging  and  the  many  community 
coalitions  for  their  cooperation  and  assistance. 

We  urge  all  local  central  bodies,  community  services 
committees  and  labor  agencies  to  continue  the  monitoring  of 
nursing  homes  and  to  work,  wherever  possible  with  community 
coalitions,  to  improve  nursing  home  conditions. 

While  adoption  of  these  recommendations  by  appropriate 
governmental  bodies  would  certainly  lead  to  improved  nursing 
home  conditions,  new  rules  and  regulations  alone  will  not  solve 
the  underlying  problems  of  growing  old  in  America.     In  sum,  the 
recommendations  lead  to  the  unavoidable  conclusion  that  America 
has  failed  to  develop  a  comprehensive  policy  to  repay  with 
dignity  and  security  the  growing  number  of  retired  people  who 
contributed  so  much  to  the  development  of  this  country. 

The  result  has  beeen  a  fragmented  and  uncoordinated  approach 
to  the  problems  of  the  elderly,  treating  each  specific  problem 
only  when  it  attracts  public  attention  and  ignoring  all  others 
until  a  new  scandal  erupts.    Thus,  senior  citizens  are  often 
shunted  from  agency  to  agency. 

In  today's  youth-oriented  culture,  elderly  citizens  often 
become  isolated  and  afraid  of  tomorrow.    Hard-won  gains ,  such  as 
social  Security,  Medicare  and  pensions,  are  convenient  targets 
for  those  who  would  cut  the  budget  without  regard  for  human  need. 
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Financial  security  and  human  dignity  go  hand-in-hand. 
Without  both,  the  elderly  are  easy  prey  for  those  who  would 
profit  from  another's  misery. 

Public  policy  towards  America's  senior  citizens  must  be 
transformed  and  the  emphasis  placed  on  permitting  them  to  enjoy 
the  leisure  they  have  earned.     Government  programs  should  be 
better  coordinated  and  oriented  toward  the  people  they  serve, 
not  the  institutions  who  seek  to  profit  from  them.     Programs  for 
the  elderly  should  be  geared  to  the  total  needs  of  the  individuals, 
rather  than  just  their  medical  needs. 

More  low-cost  public  housing  for  the  elderly  should  be 
constructed  around  coordinated  services  for  those  who  wish  to 
avoid  institutional  living  and  whose  health  permits  them  to  live 
alone. 

A  broad  range  of  community-based  services  should  be  available 
through  governmental  or  nonprofit  agencies  to  enable  senior 
citizens  to  remain  in  their  homes.    At  present,  rules  and  regula- 
tions force  many  patients  into  nursing  homes  when  they  could  be 
treated  better  and  at  less  cost  in  their  own  homes. 

Government  programs  should  encourage  families  which  want 
to  remain  together  to  do  so,  instead  of  forcing  them  to  split 
up  by  reducing  benefits  for  those  who  live  with  relatives.  New 
programs  should  be  established  to  permit  senior  citizens  without 
immediate  families  to  live  in  a  family  setting. 

In  other  words,  governmental  programs  should  be  directed  at 
helping  senior  citizens  remain  a  vital  part  of  the  community, 
rather  than  forcing  them  into  institutions  and  out  of  sight. 

It  is  time  for  government  to  recognize  what  has  been  apparent 
for  some  time:     that  there  is  no  place  for  the  ethics  of  the 
marketplace  in  programs  designed  to  meet  human  needs.     Too  often, 
as  the  report  submitted  to  us  makes  clear,  profit  comes  ahead  of 
people. 

We  call  upon  the  new  .administration  and  organizations  like 
the  National  Council  of  Senior  Citizens,  that  share  our  concern, 
to  work  together  to  enhance  the  security  and  dignity  of  America's 
senior  citizens. 
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AMERICA'S  NURSING  HOMES 
PROFIT  IN  HUMAN  MISERY 


A  report  to  the  AFL-CIO  Executive  Council  on  a  year-long 
study  of  conditions  in  America's  nursing  homes.  Prepared 
by  the  AFL-CIO  Departments  of  Community  Services,  Social 
Security,  Legislation,  Public  Relations  and  Organization 
and  Field  Services. 


February  21,  1977 
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I.  HISTORY 


One  year  ago,  the  AFL-CIO  Executive  Council  committed 
the  federation  to  mobilization  of  "a  national  effort  to  clean 
up  this  nation's  nursing  homes,"  and  requested,  as  a  first 
step,  on-site  inspections  by  union  volunteers  of  nursing  homes 
across  America.  1/ 

These  inspections,  coordinated  by  the  Community  Services 
Department,  have  been  combined  with  the  results  of  similar 
investigations  conducted  by  community-based  coalitions  of 
concerned  citizens,  many  of  which  were  supported  by  the  labor 
movement,  to  produce  this  report.     In  addition,  government 
reports,  and  the  findings  of  congressional,  criminal  and  other 
governmental  investigations  are  incorporated  in  this  document. 

The  findings  reveal  much  that  should  be  commended  in 
terms  of  humane,  compassionate,  loving  care  in  many  nursing 
homes,  performed  by  thousands  of  dedicated  employees.  Second 
only  to  the  tragedy  that  befalls  the  residents  who  are  victim- 
ized in  bad  nursing  homes  is  the  tragedy  that  good  nursing 
homes  are  besmirched  by  the  bad  as  well.     As  a  result,  the 
distinctions  between  right  and  wrong  are  blurred  in  the  public 
eye. 

But  many  of  the  findings  are  shocking;  the  case  for 
broad-scale  governmental  action  is  compelling.     Words  on  paper 
cannot  adequately  convey  the  miserable  existence  that  is  the 
lot  of  hundreds  of  thousands  of  this  nation's  elderly  citizens. 
These  findings  reveal  patterns  of  abuses,  confirming . in  large 
part  the  conclusions  of  others  who  have  studied  this  area. 

The  nursing  homes  that  permitted  AFL-CIO  volunteer 
inspection  teams  to  visit  are  to  be  commended.     These  128 
establishments  in  20  communities  throughout  the  country 
displayed  a  high  degree  of  public  accountability  that  was 
regrettably  lacking  on  the  part  of  the  American  Health  Care 
Association,  which  encouraged  its  member  institutions  not 
to  cooperate  with  the  AFL-CIO  investigation.     The  attitude 
of  AHCA's  national  president  Theodore  Carcich,  Jr.,  can  only 
be  described  as  "stonewalling."  2/ 


1/  --  See  Appendix  A. 

2/  --  See  Appendix  B.     Subsequent  to  Mr.  Carcich' s  letter, 
the  president  of  ACHA's  Few  Jersey  affiliate,  Richard 
F.  Gross  pleaded  guilty  on  January  28,  1977  to  filing 
false  Medicaid  claims  totaling  $^0,000. 
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Nineteen  nursing  homes  in  six  communities  refused 
entry  to  AFL-CIO  inspection  volunteers.     In  four  additional 
communities  --  Bloomington,  Indiana;  El  Paso,  Texas;  Birming- 
ham, Alabama;  and  Louisville,  Kentucky  --  nursing  homes 
individually  and  collectively  refused  entry,  preferring  the 
conspiracy  of  silence  to  the  light  of  public  inquiry. 

The  inescapable  conclusion  to  this  refusal  to  cooperate 
is  that  these  homes  had  something  to  hide.     Indeed,  when  local 
union  volunteers  in  El  Paso  contacted  others  who  had  knowledge 
of  six  nursing  homes  in  that  area  that  refused  entry,  they 
uncovered  complaints  about  food,  feeding  conditions,  improper 
care  of  patients,  lack  of  sanitation,  inadequate  assistance  to 
patients,  lack  of  necessities,  unsafe  conditions,  lack  of  super- 
vision and  failure  to  keep  patients  clean. 

Mr.    Carcich    falsely  charged,  in  a  letter  to  AHCA  members, 
that  the  AFL-CIO  was  using  the  nursing  home  visits  "for  solici- 
tation of  union  members  of  nursing  home  personnel  (sic)".  In 
fact,  in  at  least  one  instance,  union  volunteers  cancelled  plans 
to  inspect  a  nursing  home  where  organizing  efforts  were  underway 
to  avoid  even  the  appearance  of  influencing  the  representation 
election. 

Because  the  AFL-CIO  inspections  were  conducted  by 
volunteers  in  self -selected  cities  and  due  to  "stonewalling" 
by  many  proprietary  homes,  the  results  lack  statistical  precision. 
Additionally,  since  the  volunteer  inspection  teams  lacked  the 
official  status  of  government  inspectors  and,  therefore,  had  no 
subpoena  power,  the  findings  relating  to  sensitive  financial  and 
other  information  were  gleaned  from  official  reports. 

The  nursing  homes  that  did  open  their  doors  to  these 
inspection  teams  deserve  the  thanks  of  a  concerned  American 
public.     In  many  instances,  the  administrators  and  staff  re- 
quested copies  of  the  inspection  reports  so  that  they  could 
make  necessary  corrections  of  conditions.     Because  there  was 
no  compulsion  for  their  participation  --  save  a  shared  obliga- 
tion to  the  best  possible  conditions  for  residents  --  the 
confidentiality  of  the  nursing  homes  which  permitted  inspection 
shall  be  maintained.     Likewise,  patients,  relatives  and  employees 
who  volunteered  information  about  conditions  in  various  homes 
deserve  thanks  and  protection  for  their  privacy. 


Survey  Methods 


An  interdepartmental  task  force  was  established  under 
the  direction  of  President  Meany's  office  to  coordinate  this 
report.     Participating  were  the  Community  Services  Department, 
which  was  primarily  responsible  for  the  inspections,  and  the 
Departments  of  Social  Security,  Legislation,  Public  Relations 
and  Organization  and  Field  Services. 
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Communities  were  selected  on  a  broad  demographic  and 
geographic  basis  from  among  the  many  local  AFL-CIO  central 
bodies  that  expressed  a  desire  to  participate  in  the  inspections. 
Community  Services  provided  local  committees  with  two  similar 
checklists  for  nursing  home  conditions.     These  checklists  were 
obtained  from  the  U.S.  Department  of  Health,  Education  and 
Welfare  and  the  National  Council  of  Senior  Citizens,  and  included 
approximately  135  responses  each  covering  all  aspects  of  a 
nursing  home's  operations. 

The  decision  as  to  which  checklist  to  use  was  left  to 
the  local  committee,  which  was  provided  general  instructions 
and  supervision  by  a  staff  member  in  the  Community  Services 
Department.     Often  the  local  committees  sought  out  interested 
people  in  their  community  from  outside  the  labor  movement  to 
join  in  the  project.     Following  orientation  sessions,  announced 
and  unannounced  visits  were  made  to  128  nursing  homes  in  20 
communities  from  1^  states. 

Communities  participating  in  this  phase  of  the  inves- 
tigations were:     Los  Angeles,  Calif.;  Denver,  Colo.;  Granite 
City,  111.;  Des  Moines,  la.;  Indianapolis  and  Ridgeville,  Ind. ; 
Duluth  and  Minneapolis,  Minn.;  Elizabeth,  N.J. ;  Schenectady,  N.Y. 
Akron,  Celina  and  Warren,  Ohio;  Johnstown  and  Lancaster,  Pa.; 
Memphis,  Term. ;  El  Paso  and  Houston,  Tex.;  Seattle,  Wash.;  and 
Wisconsin  Rapids,  Wis. 

Ten  local  central  bodies  in  eight  states  were  participants 
in  community-based  coalitions  that  have  recently  or  are  presently 
investigating  conditions  in  nursing  homes.     Many  of  these  coali- 
tions have  also  reported  their  findings  to  the  AFL-CIO  for 
incorporation  in  this  report.     These  communities  are:  Phoenix, 
Ariz.;  Los  Angeles,  San  Diego  and  Santa  Clara,  Calif.;  Tampa, 
Fla. ;  Lawrence,  Mass.;  Detroit,  Mich.;  Akron  and  Cincinnati, 
Ohio,  and  Huntington,  W.Va. 

In  many  communities,  the  inspections  and  final  report 
have  not  ended  the  labor  movement's  involvement.     Local  commit- 
tees have  resolved  to  continue  to  work  with  the  nursing  homes, 
not  only  to  correct  conditions,  but  to  assist  in  locating 
volunteers  and  others  to  assist  in  nursing  home  programs.  This 
effort  is  to  be  commended. 
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II.     PROFILE  OF  NURSING  HOME  INDUSTRY 


Prior  to  the  Social  Security  Act  of  19355  nursing  homes 
were  virtually  nonexistent.     The  elderly,  poor  and  disabled  were 
either  sheltered  with  their  families  or  placed  in  poorhouses, 
funded  by  public  or  private  donations.     Small  proprietary  nursing 
homes  located  in  single  family  dwellings  not  fully  utilized  by 
their  owners  began  the  development  of  what  today  is  a  major  indus- 
try. 

The  growth  of  the  industry  has  been  dramatic.     Between  I960 
and  1970,  the  number  of  nursing  home  facilities  increased  1^-0  per- 
cent,  the  number  of  beds  232  percent,  patients  210  percent,  employees 
^05  percent  and  expenditures  for  care  by  U-65  percent.  Measured 
from  i960  through  1973 5  expenditures  increased  almost  m-00  percent. 

Increasing  numbers  of  nursing  homes  are  corporate  ventures 
operating  in  several  states.     About  100  private  corporations  control 
approximately  20  percent  of  nursing  home  beds  and  account  for  a 
reported  one-third  of  the  industry's  estimated  $1^.7  billion  revenue 
for  fiscal  1978.     Between  1969  and  1972,  these  corporations  exper- 
ienced a  growth  of  122.6  percent  in  total  assets;  lM-9.5  percent  in 
gross  revenue;  and  116  percent  in  average  net  income. 

According  to  HEW  estimates,  16,526  nursing  homes  were  particip- 
ating in  the  Medicare  and  Medicaid  programs  as  of  July  197l+>  Of 
these,  approximately  7 5 526  were  certified  as  skilled  nursing  facilities 
for  patients  who  require  skilled  nursing  and  rehabilitation  services 
on  a  daily  basis.     About  9;000  homes  are  intermediate  care  facilities 
participating  in  the  Medicaid  program  and  provide  care  above  the 
level  of  room  and  board. 

Approximately  73  percent  of  nursing  homes  are  operated  for 
profit;  the  remainder  are  under  voluntary  nonprofit,  government  or 
religious  auspices.     Nearly  75  percent  of  the  more  than  one  million 
nursing  home  residents  are  in  proprietary  institutions. 

According  to  government  surveys,  for-profit  nursing  homes 
spend  less  on  patient  care  than  nonprofit  homes.     For  the  last 
quarter  of  1972,  the  average  daily  cost  per  patient  in  profit-making 
homes  was  $l4.86  or  $2.85  less  than  nonprofit  homes,  with  an  average 
daily  cost  for  all  homes  of  approximately  $15.63.     Assuming  costs 
have  kept  pace  with  inflation  in  health  care  costs,  the  average  cost 
would  have  been  $20.60  per  patient  in  1975- 


120 


5. 

The  lower  costs  for  proprietary  homes  resulted  from  lower 
levels  of  employment  or  nurses  and  other  staff  involved  in  patient 
care.     Nonprofit  homes  averaged  83-5  full-time  employees  per  100 
beds,  compared  with  57 A  employees  per  100  beds  in  profit-making 
institutions.     Labor  costs  in  nonprofit  homes  were  62  percent  of 
total  expenses  and  57  percent  in  profit-making  institutions. 

Medicaid  will  pay  about        percent  of  fiscal  1978  nursing 
home  bills,  and  Medicare  another  3  percent.     In  1972,  Medicaid 
expenditures  for  nursing  home  care  exceeded  payments  for  surgical 
and  general  hospitals  for  the  first  time  --  3^  percent  to  31  per- 
cent . 

Medicaid  is  essential  for  growing  numbers  of  the  elderly, 
particularly  since  Medicare  nursing  home  benefits  are  limited 
to  post-hospitalization .     With  average  Social  Security  benefits 
for  a  retired  couple  now  amounting  to  about  $3^1  per  month  and 
the  average  nursing  home  cost  of  $750-$800  a  month,  Medicaid  must 
make  up  the  difference  for  many  of  the  elderly.     The  difference 
for  the  patients  is  more  than  financial:     Medicare  is  a  social 
insurance  entitlement  program,  whereas  Medicaid  is  a  welfare  program 
with  a  stigma  for  many  retired  workers. 

Estimates  of  nursing  home  profits  vary  widely.     One  study, 
by  the  Citizens  for  Better  Care  in  Detroit,  Mich.,  placed  the 
average  before-tax  profit  for  1^7  proprietary  homes  in  Michigan, 
representing  about  50  percent  of  the  available  beds,  at  M-OAS 
percent  in  fiscal  1975'     This  average  rate  of  return,  which  included 
22  homes  reporting  losses,  was  arrived  at  by  dividing  profit  by 
net  equity  or  investment. 


Who  Are  The  Patients? 


According  to  HEW,  the  median  age  of  nursing  home  patients 
is  82.     Fifty  percent  are  over  80;  73  percent  are  women,  and  90 
percent  are  white.     A  majority  completed  grade  school.     Nearly  90 
percent  were  single  and  most  of  those  were  widowed. 

They  are  poor  --  68  percent  have  less  than  $3,000  annual 
income  from  all  sources,  and  22  percent  have  no  income  at  all. 

It  has  been. estimated  that  as  many  as  ^00,000  nursing  home 
residents  do  not  need  to  be  institutionalized,  while  one  in  every 
six  senior  citizens  not  in  nursing  homes  needs  skilled  nursing  care. 
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The  HEW  survey  also  disclosed  relevant  information  concern- 
ing the  daily  activities  of  patients:     60  percent  need  some  help 
bathing,  and  33  percent  more  cannot  bathe  themselves  at  all;  72 
percent  require  help  in  dressing;  }>h  percent  need  some  help  in 
eating,  and  16  percent  must  be  fed  by  others;  h$  percent  must  be 
helped  in  using  the  toilet  and  29  percent  cannot  use  it  at  all; 
50  percent  experience  some  degree  of  incontinence;  87  percent  are 
not  fully  ambulatory;  9  percent  are  afflicted  with  bed  sores. 

Nearly  two-thirds  have  vision  impairments;  33  percent  have 
some  hearing  loss,  and  32  percent  have  some  speech  impairment. 
Nearly  hO  percent  of  nursing  home  patients  lack  needed  dental 
restorations  or  dentures.     More  than  half  display  some  disorienta- 
tion as  to  time,  place  or  identity,  with  hi  percent  suffering  some 
form  of  inappropriate  behavior  --  typically  wandering  or  disruptive- 
ness . 

Nearly  half  have  no  direct  contact  with  a  close  relative. 
Most  expect  to  remain  in  a  nursing  home  more  than  two  years,  and 
most  will  die  in  a  nursing  home. 

The  typical  patient,  then,  is  an  elderly,  poor,  widowed 
woman,  who  needs  assistance  with  many  daily  functions  and  who 
suffers  from  some  impairments,  and  is  waiting  to  die  in  a  profit- 
making  nursing  home. 
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III.  ABUSES 


The  litany  of  abuses  found  in  nursing  homes  was  best  summarized 
by  the  Subcommittee  on  Long-Term  Care  of  the  Senate  Special  Committee 
on  Aging: 

*  Negligence  leading  to  death  and  injury; 

*  Unsanitary  conditions; 

*  Poor  food  or  poor  preparation; 

*  Hazards  to  life  or  limb; 

*  Lack  of  dental  care,   eye  care  or  podiatry; 

*  Misappropriation  and  theft; 

*  Inadeguate  control  of  drugs; 

*  Reprisals  against  those  who  complain; 

*  Assault  on  human  dignity; 

*  Profiteering  and  "cheating  the  system." 

The  subcommittee  concluded:     "The  inevitable  conclusion  is 
that  such  abuses  are  far  from  'isolated  instances.1     They  are 
widespread.     Estimates  of  a  number  of  substandard  homes    (that  is, 
those  in  violation  of  one  or  more  standards  causing  a  life-threatening 
situation)   vary  from  30  to  80  percent.     The  subcommittee  estimates 
at  least  50  percent  are  substandard  with  one  or  more  life-threatening 
conditions . " 

While  the  AFL-CIO  inspections  did  not  confirm  the  50  percent 
estimate,   they  uncovered  serious  violations  in  a  number  of  inspected 
homes  and  brought  forward  a  number  of  individuals  with  serious 
allegations  concerning  uninspected  homes. 

The  most  serious  life-threatening  violations  concerning  nursing 
homes  found  by  union  inspectors  were  the  storage  of  compressed 
gases  and  a  jeep  with  a  full  gas  tank  in  the  basement  of  different 
homes.     Administrators  promised  immediate  correction  of  these  fire 
hazards . 

Inspection  teams  and  AFL-CIO  officials  also  received  reports 
of  the  following  life-threatening  conditions: 

— Ill  or  injured  patients  in  a  suburban  Washington,  D.C., 
home  being  forced  to  wait  up  to  eight  hours  for  transport  to 
hospitals . 

--Death  of  a  woman  patient  under  restraint  in  an  Indiana  home 
which  refused  entry  to  AFL-CIO  volunteers. 

— Holding  patients  against  their  will  in  a  Houston,  Texas, 
nursing  home- 
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— Questionable  methods  of  handling  personal  property  and 
money  of  residents  in  many  homes. 

— Patients  unable  to  feed  themselves,   slumped  over  their 
food  with  their  faces  in  the  food. 

— Unsanitary  conditions,   with  incontinent  patients  forced  to 
remaiR  for  long  periods  of  time  in  their  own  excreta. 

--Cold  drafts  blowing  on  bedridden  patients . 

— Lack  of  automatic  fire  sprinklers  and  adequate  fire  safety 
precautions  in  nearly  half  of  the  homes. 

— Many  homes  without  non-skid  shower  and  toilet  areas. 

— Eviction  of  a  woman  patient  from  a  Minneapolis  nursing 
home  within  24  hours  after  her  husband  publicly  criticized  the  home. 

— Absence  of  licensed  nursing  care  at  night  in  many  homes. 


Community  coalitions  reported  finding  the  following  conditions 
in  homes  they  surveyed  or  received  testimony  about: 

— Abuse  of  incontinent  patients. 

— Drugging  of  patients . 

--Solicitation  of  bribes  by  low-paid  personnel  to  assure 
care  for  patients. 

--Patients  restrained  so  tightly  that  welts,   bruises  and  cuts 
resulted  and  patients  had  difficulty  breathing.     Several  reports 
of  patients  dying  under  restraints  were  uncovered. 

— Patients  infected  with  lice. 

— Maggots  found  in  bed  sores  of  patients,    in  Tacoma,  Washington 
San  Francisco  and  Detroit. 

— Punishment  of  patients  resulting  in  "large  knots,  bruises, 
and  black  eyes  or  other  wounds  on  their  bodies." 

— Use  of  locked  doors,   tying  patients  to  beds  and  threats  of 
physical  harm  to  restrain  patients. 

— Forcing  an  injured  patient  in  a  San  Jose,  California, 
skilled  nursing  facility  to  sleep  in  a  hallway  because  the  patient 
moaned  and  cried  for  help.     X-rays  taken  the  next  day  determined 
the  patient  had  a  broken  arm. 

--A  patient  in  a  Los  Gatos ,    California,   facility  found 
strapped  to  her  bed  amidst  her  excrement  which  was  smeared  on 
her  hands. 
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— Death  by  choking  on  a  piece  of  pineapple  of  a  patient 
who  had  no  teeth. 

--Refusal  to  permit  patients  to  make  unmonitored  telephone 

calls . 

--Unsafe  storage  of  flammable  and  combustible  materials. 

— Complaints  answered  with  requests  for  the  patient  to 
vacate  the  home. 

--Patients  restrained  in  chairs  and  left  without  access  to 
water,    toilet  facilities,   or  call  buttons. 

— Patients  billed  for  doctor  visits  which  are  dated  several 
days  after  discharge  from  a  facility. 

--Two  patients  seated  in  the  dining  area  of  a  Detroit 
facility  were  observed  to  have  open  wounds  that  were  running  pus. 

--A  patient  with  a  history  of  wandering  was  left  unsupervised 
in  another  Detroit  facility  and  wandered  away  from  the  home  into  the 
path  of  a  car.     He  died  a  week  later. 

--Insect  infestation. 

— Drowning  death  of  an  unsupervised  epileptic  patient  while 
bathing  in  a  Detroit  nursing  home,    and  the  drowning  death  of  a  North 
Hollywood  nursing  home  patient  found  face  down  in  a  foot  of  water 
with  her  wheelchair  still  strapped  to  her  back. 

— Diapering  of  incontinent  patients  resulting  in  skin  infec- 
tions . 

--Death  of  a  Tacoma ,  Washington,   patient  who  had  a  catheter 
inserted  without  doctor's  orders  and  was  fed  through  a  syringe. 

— Failure  to  notify  physicians  in  many  cases,  including 
refusal  to  eat,   draining  lesions,   restraint  of  patients  and  changes 
in  medications. 

--Beating  death  of  a  patient  in  a  Detroit  home  by  a  former 
mental  patient  who  was  a  resident  of  the  home  and  not  receiving 
psychiatric  attention. 

— Suffocation  death  of  an  Arlington,   Virginia,   woman  who 
was  tied  to  a  chair  in  a  Washington,    D.C.,    nursing  home. 


During  the  investigation,    a    former  employee  of  an  Illinois 
nursing  home  came  forward  with  numerous  complaints  about  the  home. 
The  inspection  team  was  unable  to  visit  the  home  and  verify  these 
allegations,    but  they  were  of  such  a  grave  nature  as  to  merit 
disclosure : 
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*  Plastic  cups  for  medicines  washed  and  used  over  and  over 
over  again,   rather  than  using  disposable  paper  cups. 

*  One  enema  bag  for  56  patients  used  over  again. 

*  Unfiled  incident  reports  for  patient  accidents. 

*  No  registered  nurse  on  duty. 

*  No  housekeepers;   aides  required  to  mop  floors,   do  dishes, 
serve  meals,  wash  toilets. 

*  Two  sets  of  charts  —  one  for  state  inspectors;   another  for 
the  home . 

*  Aides  not  paid  the  minimum  wage. 

*  Failure  to  send  ill  patients  to  hospitals. 

*  Diabetics  receiving  the  same  food  as  other  patients. 

*  Inaccurate  lists  of  employees  to  make  appearance  of  full 
staffing . 

*  No  sprinkling  system. 

*  Intermingling  of  dangerous  mental  patients  with  other 
residents . 

*  No  dietitian  or  physical  therapist. 


Admittedly,   such  conditions  were  not  found  in  all  the  nursing 
homes  surveyed  or  covered  in  this  report.     AFL-CIO  inspectors  found 
many  which  offered  good  facilities  with  quality  care  and  a  broad 
range  of  services.     Yet  the  presence  of  these  high  standard  facilities 
does  not  overshadow  the  fact  that  substandard  homes  do  exist. 

These  problems  have  their  roots  in  contemporary  attitudes 
toward  the  aging  and  aged.     As  former  Senator  Frank  E.   Moss,  the 
sensitive  and  compassionate  former  chairman  of  the  Subcommittee  on 
Long-Term  Care,  said: 

"It  is  hell  to  be  old  in  this  country.     The  pressures  of 
living  in  the  age  of  materialism  have  produced  a  youth  cult  in 
America.     Most  of  us  are  afraid  of  getting  old.     This  is  because 
we  have  made  old  age  in  this  country  a  wasteland.     It  is  T.S.  Eliot's 
rats  walking  on  broken  glass.     It's  the  nowhere  in  between  this 
life  and  the  great  beyond.     It  is  being  robbed  of  your  eyesight, 
your  mobility  and  even  your  human  dignity." 
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These  problems  are  also  reflected  in  the  attitudes  of  the 
elderly  toward  institutionalization.     Placement  in  a  nursing  home 
often  is  a  bitter  confirmation  of  the  fears  of  a  lifetime.  Seniors 
fear  change  and  uncertainty;  they  fear  poor  care  and  abuses; 
loss  of  health  and  mobility;   and  loss  of  liberty  and  human  dignity. 
They  also  fear  exhausting  their  meager  savings  and  "going  on 
welfare . " 

To  the  average  older  American,   nursing  homes  have  become 
almost  synonymous  with  death  and  protracted  suffering  before  death. 

However,   these  arguments  cannot  be  used  to  excuse  nursing  home 
owners  or  operators  or  to  condone  poor  care.    Those  who  own  and  operate 
nursing  homes  rightly  must  bear  the  greatest  responsibility. 

Society,   too,   bears  a  heavy  responsibility.     Its  ears  must 
not  be  deaf  to  the  oft-repeated  plea:     "Please,   don't  put  me  in 
a  nursing  home." 

As  the  report  of  one  community  coalition  stated:      "We  may 
be  them  some  day." 


Recommendations : 

1.  Enactment  of  legislation  making  abuse,   neglect  or 
mistreatment  of  a  Medicare  or  Medicaid  patient  resulting  in  injury 
or  death  a  federal  criminal  offense. 

2.  Enactment  of  legislation  barring  nursing  home  owners  or 
operators  from  receiving  federal  funds  if  convicted  of  neglect, 
mistreatment  or  abuse  of  a  Medicare  or  Medicaid  patient. 
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IV.  GOVERNMENT  SUPERVISION 


There  is  substantial  evidence  that  nursing  homes  are  both 
over-regulated  and  under-regulated.  Administrators  complained 
to  AFL-CIO  inspection  teams  of  confusing  and  contradictory 
regulations,  poorly-trained  government  inspectors,  excessive 
paperwork  and  uneven  enforcement.     At  the  same  time,  union  in- 
spection teams  uncovered  instances  of  inadequate  inspection 
for  fire  safety,  sanitation  and  electrical  operations. 

Despite  the  sizable  commitment  in  federal  funds,  HEW  has 
been  reluctant  to  issue  forthright  standards  to  provide  patients 
with  minimum  protection.     In  1972  Congress  mandated  the  merger 
of  Medicare  and  Medicaid  standards,  with  the  retention  of  the 
highest  standard  in  every  case.     However,  HEW  then  watered  down 
the  prior  standards,  leading  some  experts  to  testify  to  the 
Subcommittee  on  Long-Term  Care  that  the  new  standards  are  so  vague 
as  to  defy  enforcement. 

There  is  no  direct  federal  enforcement  of  standards  for 
nursing  homes.     Enforcement  is  left  almost  entirely  to  the  states, 
which  have  Varying  degrees  of  commitment  to  enforcement  and  quality 
care.     In  some  areas,  the  enforcement  system  has  been  described 
as  scandalous,  ineffective  and  non-existent. 

There  is  almost  a  total  lack  of  enforceable  statutes  pro- 
hibiting conflicts  of  interest  in  the  nursing  home  field. 
Nursing  home  owners  and  operators  often  have  substantial  interests 
in  pharmacies,  suppliers  of  physical  therapy  equipment,  food 
services  and  other  enterprises  that  deal  with  nursing  homes. 
Increasing  numbers  of  physicians  own  or  invest  in  nursing  homes, 
raising  questions  as  to  referral  policies. 

At  the  same  time,  organized  nursing  home  lobbies  overwhelm 
state  legislatures  and  regulatory  agencies  to  protest  what  they 
claim  are  government  intrusions  in  "private  enterprise"  --  ignoring 
the  fact  the  industry  is  heavily  subsidized  by  taxpayer  dollars. 
Nursing  home  lobbies  also  seek  increased  government  allotments 
and  guard  against  cuts  in  the  "guaranteed"  profits  under  the 
Medicaid  reimbursement  system. 

The  fact  is  that  a  nursing  home  license  is  not  a  guarantee 
of  quality  care.     Studies  of  licensing  procedures  in  California, 
Michigan  and  Arizona  by  community  coalitions  have  revealed 
the  contrary.     In  Michigan ,  standards  for  pet  stores  are  more 
stringently  enforced  than  those  for  nursing  homes.     In  fact, 
only  a  small  fraction  of  the  regulations  now  in  effect  provide 
the  capability  to  directly  assess  the  quality  of  patient  care 
in  nursing  homes. 

As  a  report  of  a  Florida  committee  points  out: 

--Nursing  home  regulations  are  often  based  on  the  hospital 
model    which  is  oriented  toward  acute  rather  than  long-term  care. 
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--The  uncoordinated  evolution  of  federal  regulations  and 
the   differences  between  state  and  federal  regulations  contribute 
to  the  confusion. 

--Fragmentation  has  resulted  in  a  proliferation  of 
inspections  and  required  documentation. 

--Inspection  information  is  not  easily  accessible  to 
the  public,  even  though  it  could  be  of  significant  value  in  helping 
potential  residents  and  families  to  locate  a  quality  home. 

--Inspectors  and  administrators  are  given  little  guidance 
as  to  the  relative  importance  of  regulations. 

--There  is  no  continuing  analysis  of  inspections  by  various 
agencies,  little  exchanging  of  information  and  insufficient  com- 
parison of  findings  among  different  inspecting  agencies. 

Although  statutes  provide  that  nursing  homes  failing  to 
comply  with  standards  are  subject  to  nonrenewal,  suspension 
or  revocation  of  licenses,  this  is  rarely  the  outcome.  Repeated 
citations  for  violations  gather  dust,  and  facilities  are  allowed 
to  remain  in  business  because  of  timid  law  enforcement,  a  compli- 
cated and  unnecessarily  cumbersome    revocation  process,  and  an 
unwarrranted  emphasis  on  the  "rights"  of  nursing  home  operators 
to  the  detriment  of  the  rights  of  patients. 

Often  inspections  are  announced  in  advance,  giving  nursing 
homes  time  to  clean  up  or  camouflage   poor  conditions.  Inspectors 
have  been  intimidated  by  owners  and  operators,  forced  to  obtain 
search  warrants  and  subjected  to  pressure  exerted  by  nursing  home 
administrators  through  patients  who  are  afraid  closing  the  home 
will  leave  them  with  no  place  to  go. 

Enforcement  is  further  weakened  by  the  failure  of  state  and 
federal  governments  to  adequately  protect  employees  and  residents 
of  nursing  homes  from  reprisals  by  owners  and  operators  for 
reporting  violations. 

The  industry  itself  has  been  noticeably  reticent  about 
self-regulation.     "Peer  review",  despite  all  the  glowing  press 
releases  of  industry  associations,  is  inadequate,  unworkable  and 
unacceptable  as  a  substitute  for  strict  government  enforcement  of 
standards.     In  fact,  the  New  York  Metropolitan  Nursing  Home  Associa- 
tion fired  its  executive  director  for  aggressively  pushing  for 
strong  "peer  review"  and  other  reforms.     Neither  is  the 
industry  helped  by  those  who  refuse  legitimate  requests  by  con- 
cerned groups  of  citizens  to  visit  homes. 


Recommendations ; 

1.     Comprehensive  revision  of  federal  standards  into 
enforceable,  workable,  intelligible,   regulations,  that  emphasize 
patient  care.    The  answer  lies  not  in  more  regulations  but  in  making 
the  existing  regulations  clear  and  enforcing  them  swiftly  and  fairly. 
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2.  Premption  of  state  inspections  for  Medicaid  by  the 
federal  government.     In  addition,  a  clearinghouse  for  all  inspec- 
tions of  nursing  homes  by  state,  local  and  federal  authorities 
should  be  established  to  keep  track  of  health,  sanitation,  safety 
and  other  violations. 

3.  Proper  training  of  inspectors. 

h.     Federal  legislation  protecting  employees  and  residents 
from  reprisals  for  disclosing  violations. 

5.  Establishment  of  a  federal  nursing  home  "hotline"  to 
facilitate  citizen  reporting  of  nursing  home  violations. 

6.  Enactment  of  a  volunteers'  access  law  which  requires 
nursing    homes  receiving  federal  funds  to  permit  members  of 
community  organizations  to  have  reasonable  access  to  nursing 
home  patients. 

7.  Development  of  a  nursing  home  volunteers'  manual  pro- 
viding volunteers  with  appropriate  information  about  nursing 
homes,  patients'  rights  and  legal  remedies. 

8.  Require  the  posting  in  a  prominent  location    of  all 
notices  of  violation. 

9.  Prominent  posting  in  local  Social  Security  offices  of 
those  nursing  homes  inspected  and  found  in  compliance  with  all 
government  standards. 

10.     Federal  legislation  prohibiting  advance  notification  of 
investigations  of  nursing  home  facilities  receiving  any  federal 
funds . 
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V.  STAFFING 


The  AFL-CIO  investigation  substantially  confirmed  the 
finding  of  Los  Angeles  City  Attorney  Burt  Pines  that  the  typical 
employees  of  a  nursing  home  are  "generally  undercompensated, 
overworked,  inadequately  trained  for  their  job  responsibilities, 
offered  little  opportunity  for  promotions  from  within  the  facility 
and  highly  dependent  upon  servicing  the  proprietary  interests 
of  management." 

For  example,  AFL-CIO  volunteers  reported  that  many  insti- 
tutions relied  on  one  registered  nurse  for  night  duty  and  no 
licensed  practical  nurses.     They  reported  inadequate  staff  to 
assist  patients,  particularly  in  the  areas  of  personal  care  and 
feeding;  low  staff  morale,  and  inadequate  training  of  staff. 
Wages  in  nonunion  nursing  homes  average  $1.50  to  $2  an  hour  less 
than  average  hospital  wages  for  comparable  jobs. 

An  exception  to  this  finding  were  those  homes  whose  employees 
were  unionized.     There  may  be  several  reasons  for  this: 

*  Wage  scales  in  unionized  homes  are  higher,  and  thus 
employee  turnover  is  reduced. 

*  Many  unionized  homes  have  instituted  career  up-grading 
programs  that  improve  the  skills  of  employees  and  offer  opportunity 
for  advancement. 

*  Employees  are  protected  by  grievance  systems  and,  therefore, 
are  less  afraid  of  discipline  for  reporting  bad  conditions,  able 

to  refuse  duties  contrary  to  law  or  established  procedure,  and 
enjoy  job  protections  that  enable  them  to  devote  more  attention 
to  patients. 

In  his  report,  -Mr.  Pines  makes  the  following  recommendations: 

"(1)    Well-publicized,  mandatory  continuing  job  education 
courses  should  be  provided  for  nursing  home  aides.     A  statewide 
certification  program  for  nursing  home  aides  should  be 
established  to  assure  that  aides  are  properly  trained  and  certi- 
fied before  assuming  their  patient  care  responsibilities. 

"(2)     Consideration  should  be  given  to  promoting  collective 
bargaining  on  an  industry-wide  basis  to  develop  a  work  environment 
conducive  to  a  stable,  experienced  and  larger  staff  of  employees 
who  receive  higher  direct  wages,  meaningful  job  related  training 
programs,  improved  career  opportunities  and  who  provide  better 
sanitary,  dietary  and  overall  medical  care  to  patients  because  of 
the  improved  work  environment." 

Unionization  of  nursing  home  employees,  while  increasing 
steadily,  is  not  "the"  solution  to  nursing  home  problems.  Many 
of  these  problems  are  rooted  in  the  way  society  perceives  nursing 
homes  and  the  process  of  aging.     Still  others  are  caused  by  rapid 
expansions  of  the  Industry  that  have  given  rise  to  less  than  adequate 
management  practices. 
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HEW  has  reported  that  in  26  percent  of  the  homes  it 
surveyed,  prospective  employees  were  not  provided  with  written 
job  descriptions.     Pre-employment  health  examinations  were  not 
required  by  35  percent  of  the  facilities;  22  percent  do  not  verify 
the  registration  or  license  numbers  of  professional  staff  upon 
hiring  and  20  percent  do  not  re-check  these  certifications 
periodically;  and  employee  health  records  were  not  maintained 
by  32  percent  of  the  homes  surveyed. 

Staff  skills  are  equally  ignored.     According  to  HEW,  there 
are  no  staff  development  programs  in  one-fifth  of  the  nation's 
nursing  home  facilities.     Even  where  they  do  exist,  these  programs 
are  lacking:     22  percent  do  not  provide  an  orientation  program; 
37  percent  have  no  continuing  education  program;  and  66  percent  have 
no  leadership  training.     (The  figures  cited  tend  to  understate  the 
severity  of  the  situation  since  they  report  onJ.y  the  numbers  of  homes 
reporting  these  programs  without  evaluating  their  quality  or  if,  in 
fact,  the  programs  are  actually  provided  all  employees.; 

Staff  skills  are  equally  ignored.     There  are  no  staff 
development  programs  in  one-fifth  of  the  nation's  nursing  home 
facilities.     Even  where  they  do  exist,  these  programs  are  lacking: 
22  percent  do  not  provide  an  orientation  program;  37  percent  have 
no  continuing  education  program;  and  66  percent  have  no  leadership 
training. 

The  Senate  Subcommittee  report  cites  many  reasons  for  the 
unattractiveness  of  geriatric  care  for  nursing  professionals: 

*  Wages  and  working  conditions  in  many  nursing  homes  are 
poor,  and  nurses  are  often  turned  into  administrators  rather  than 
QUE  3  e  s  . 

*  Few  nurses  are  required  by  federal  standards. 

*  Nursing  homes  have  a  poor  image,  both  professionally  and 
generally. 

*  Too  little  training  is  provided  in  geriatrics  for  nurses 
and  there  are  few  graduate  programs  in  it  as  a  specialty. 

*  Nurses  who  chose  to  practice  in  nursing  homes  are  over- 
worked, resulting  in  a  reliance  on  aides  and  orderlies  for  most 
patient  care. 

The  subcommittee  estimates  that  75  percent  of  aides  and 
orderlies  leave  nursing  homes  every  year,  because  of  low  wages,  lack 
of  training,  overwork  and  lack  of  experience.     It  reported  that 
ar.  investigator  in  Illinois  sought  employment  in  a  nursing  home 
as  a  janitor  and  was  hired  as  a  nurse.     In  Minnesota,  aides  were 
instructed  on  how  to  distribute  drugs  in  "case  of  emergency," 
and  the  "emergency"  began  the  next  day  in  violation  of  federal 
regulations  and  Minnesota  law. 
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Recommendations : 

1-  -Greater  emphasis  on  geriatrics  in  schools  of  nursing  and 
in  government  programs  training  health  care  personnel. 

2-  -Continuing  education  programs  for  nursing  home  aides 
with  appropriate  certification  programs  at  the  state  level. 

3-  -Increased  funding  of  community  college  programs  providing 
training  for  nursing  home  careers. 

^--Strict  enforcement  of  the  federal  minimum  wage  and 
overtime  provisions  in  nursing  homes. 

5-  -Legal  protections  for  nursing  home  aides  and  orderlies 
who  refuse  management  orders  to  distribute  medicines  or  perform 
other  duties  in  violation  of  federal  regulations  or  state  law. 

6-  -Unions  with  members  in  the  nursing  home  industry  should 
encourage  their  members  to  take  appropriate  legal  and  political 
action  to  correct  abuses. 

7-  - Increased  efforts  to  unionize  nursing  home  employees 
should  be  undertaken  to  bring  these  workers  necessary  financial 
and  job  protection  and  career  opportunities  that  will  facilitate 
improved  patient  care. 


133 


18. 

VI.  FINANCING 

FACT:     Public  funding  accounts  for  about  $1  out  of  every 
$2  in  nursing  home  expenditures,  with  most  of  that  money  coming 
from  the  Medicaid  program,  and  going  to  private,  profit-making 
nursing  homes. 

FACT:     In  recent  years,  there  have  been  scores  of  investiga- 
tions, indictments  and  convictions  for  fraud  against  Medicaid, 
most  of  which  have  been  committed  by  private,  for-profit  nursing 
homes . 

FACT:     Most  of  the  abuses  in  terms  of  patient  care  uncovered 
by  the  AFL-CIO  investigation  and  by  several  other  inquiries  came 
from  private-profit-making  nursing  homes. 

One  common    thread  unites  these  three  facts  and  leads  to  an 
inescapable  conclusion:     Most  of  the  problems  in  nursing  homes 
can  be  traced  to  the  profit  motive,  which  is  incompatible  with 
social  programs.     Ultimately,  in  order  to  correct  the  problems 
of  nursing  homes,  profit  must  be  eliminated  from  the  nursing  home 
industry. 

This  is  not  to  state  that  there  have  not  been  some  problems 
uncovered  in  non-profit  homes;  the  most  frequent  being  pressure 
on  relatives  to  make  donations.     But  the  facts  are  that  nonprofit 
nursing  homes  spend  more  on  patient  care  and  more  on  staffing  than 
profit-making  institutions,  and  the  results  are  evidenced  in  better 
care  for  nursing  home  residents. 

The  Medicare  program  has  diminished  in  recent  years  as  a 
source  of  funding  for  nursing  homes.     Since  Medicare  is  primarily 
for  short-term,  post-hospitalization,  extended  care,  the  federal 
government  and  its  fiscal  intermediaries  have  a  higher  level  for 
monitoring  care.     A  Medicare  patient  can  only  be  referred  to  a 
skilled  nursing  home  following  treatment  in  a  hospital  for  three 
days,  and  the  patient  must  be  treated  according  to  a  plan  designed 
to  rehabilitate  the  patient  in  a  reasonable  time.     Further,  a 
Utilization  Review  Committee  monitors  the  care,  and  nursing  homes 
are  only  reimbursed  for  "reasonable  and  necessary"  costs. 

Medicaid  is  a  state-administered  program  providing  an  inter- 
mediate level  of  care,  as  a  result  its  standards  are  far  less 
stringent  and  the  opportunities  for  abuses  more  apparent.  Medicaid 
reimbursement  is  generally  based  on  a  f ee-f or-service  basis,  with 
greater  reimbursements  for  more  services.     This  leads  to  quantitative, 
rather  than  qualitative  judgments  about  patient  care.     Thus,  a 
for-profit  nursing  home  has  a  financial  incentive  to  conduct  more 
tests,  obtain  more  drugs  and  provide  unnecessary  services  for  a 
patient  in  order  to  receive  a  higher  reimbursement. 
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This  has  led  to  intertwining  ownerships  and  relationships 
between  nursing  home  owners  and  those  who  provide  services  to 
nursing  homes.     Complicated  loan  and  lease-back  schemes  have  been 
uncovered  to  increase  overhead  costs  on  which  Medicaid  reimbursement 
is  based.     Reports  of  kickbacks,  inflated  and  phony  billing  are 
commonplace . 

Two  examples  uncovered  by  AFL-CIO  investigators  highlight 
some  of  the  fraudulent  practices: 

*  A  Nursing  home  patient  was  billed  twice  for  use  of  a  wheel- 
chair he  owned. 

*  Another  patient  was  billed  for  doctor  visits  and  prescrip- 
tions dated  after  the  patient  had  been  discharged. 

Previously,  in  its  publications  and  in  testimony,  the  AFL-CIO 
has  revealed  such  practices  as  kickbacks,  over-billings,  duplicated 
billing  and  charges  for  such  items  as  monogrammed  golf  balls  and 
deep  sea  fishing  trips. 

Virtually  no  questions  are  asked  of  administrators  regarding 
expenditures;  thus,  nursing  homes  make  profits  by  providing  care 
at  a  cost  to  the  facility  that  is  lower  than  the  rate  paid  to  the 
facility  by  Medicaid.     It  is  not  uncommon  to  find  facilities  with 
a  high  proportion  of  Medicaid  patients  spending  less  than  a  $1  a 
day  to  feed  each  patient.     Similarly,  the  lowest  pay  and  highest 
employee  turnover  rates  are  found  in  those  institutions. 

To  make  the  greatest  profit,  an  institution  reduces  basic 
care  to  the  minimum  and  increases  the  number  of  individually-reimbursed 
charges  per  patient. 

Since  Medicaid  lacks  effective  administrative  sanctions  for 
patient  abuse,  Medicaid  recipients  in  for-profit  nursing  homes  are 
virtually  guaranteed  inferior  care.     While  enforcement  of  Medicare 
standards  is  less  than  adequate,  it  is  generally  superior  to  Medi- 
caid enforcement. 


Recommendations : 

1.  Gradual  phasing  out  of  private,  for-profit  nursing  homes 
and  replacement  by  nonprofit,  religious  or  government  ownership. 

2.  Full  and  complete  public  disclosure  by  nursing  home 
owners  and  operators  of  their  financial  interests  and  those  of 
their  spouses  in  nursing  homes  and  other  health-related  facilities, 
specifically  including  those  which  provide  services  to  nursing  homes. 

3.  Proprietary  ownership  should  be  prohibited  to  anyone 
having  more  than  10  percent  interest  in  two  or  more  institutional 
care  facilities,  and  ownership  prohibited  for  anyone  convicted 

of  nursing  home  related  crimes,  such  as  fraud  or  patient  abuse. 
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h.     Establishment  of  a  warranty  of  care  whereby  the 
owner/operator  of  a  nursing  home  warrants  that  care  provided 
meets  standards  set  by  law  and  regulations,  with  provision 
for  punitive  damages  for  suits  brought  by  patients  who  prove 
that  substandard  care  has  resulted  in  patient  abuse. 

5.  Require  nursing  homes  to  be  linked  with  hospitals, 
schools  of  medicine  or  nursing,  or  other  community-related 
health  facilities  to  provide  continued  monitoring  of  care. 

6.  Prospective  reimbursement  of  nursing  home  costs  based 
on  "reasonable  and  necessary"  costs,  with  savings  shared  by  the 
government  and  the  provider. 

7.  Elimination  of  the  three-day  prior  hospitalization 
rule  for  Medicare  recipients.     Thus,  physicians  would  be  able 

to  refer  Medicare  recipients  needing  skilled  nursing  care  directly 
to  nursing  homes. 

8.  Conversion  of  excess  acute  care  beds  in  nonprofit  hospitals 
to  skilled  nursing  care  with  payment  through  Medicare  and  Medicaid. 
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VII.     CLEANLINESS,  REPAIR,  FOOD  PREPARATION 


Many  of  the  complaints  uncovered  by  the  AFL-CIO  volunteer 
investigation  teams  dealt  with  cleanliness,  repair,  food  prep- 
aration and  sanitation.     Unpleasant  odors,  infrequent  changes 
of  clean  clothing  and  poor  bathing  schedules  were  noted.  Older 
facilities,  in  particular,  needed  more  repair,  especially  in 
exits,  ramps  and  to  close  off  drafts.     Frequent  changes  in  announced 
meal  schedules,  excessive  delays  in  serving  meals,  inadequate  as- 
sistance to  patients  needing  help  feeding,  lack  of  fresh  drinking 
water  and  prohibitions  against  snacking  between  meals  even  with 
medical  approval  were  cited. 

Coalition  investigations  reported  similar  findings,  with 
some  dramatic  examples: 

__FeCes  contamination  of  ice  buckets  used  to  bring  ice  to 
floors  for  patient  use. 

--Overpowering  stench  of  urine. 

--Dinner  consisting  of  cake  and  ice  cream  or  cereal;  another 
dinner  of  sandwiches  which  included  one-half  teaspoon  of  ground 
bologna  in  the  center  of  a  piece  of  dry  bread. 

--Call  buttons  inoperative. 

Clean,  bright  surroundings,  adequate  nutrition  in  an  at- 
tractive diet  and  proper  repair  of  physical  plant  are  essential 
to  patient  rehabilitation.     In  almost  every  instance,  they  are 
the  visible  signs  of  a  well-run  institution  that  emphasizes  quality 
patient  care. 

Because  of  a  lack  of  coordination  between  various  govern- 
mental agencies  that  inspect  nursing  homes,  problem  areas  can  go 
uncorrected  for  months  and  even  years. 


Recommendations : 


1-  -Strengthened  enforcement  of  health  and  building  codes  by 
local  governmental  units  with  inspection  reports  shared  with  other 
agencies  responsible  for  enforcing  nursing  home  standards. 

2-  -Requiring  every  institution  to  have  a  properly  trained 
dietitian  with  funding  denied  to  facilities  that  fail  to  provide 
adequate  nutritional  levels. 

3-  -Strict  enforcement  of  those  standards  relating  to  diet, 
cleanliness  and  repair. 
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VIII.     PHYSICIAN-PATIENT  CONTACT 


"Sadly,  the  one  individual  who  can  significantly  upgrade  the 
quality  of  patient  care  in  a  nursing  home  and  simultaneously 
improve  the  morale  of  both  patients  and  staff  often  absents  himself 
from  the  scene.     That  individual  is  the  physician." 

That  finding,  reported  by  the  American  Medical  Association 
in  one  of  its  publications,  spotlights  a  major  problem  with  nursing 
homes.     The  Senate  Subcommittee  put  it  this  way: 

"The  need  for  physicians  to  exercise  greater  responsibility 
for  the  one  million  patients  in  U.S.  nursing  homes  is  abundantly 
clear....     Until  doctors  take  a  greater  interest  the  litany  of 
nursing  home  abuses  will  continue,  the  majority  of  America's  nursing 
homes  will  be  substandard,  and  the  quality  of  patient  care  will 
be  unacceptable." 

According  to  the  AMA  survey  and  the  subcommittee's  own 
findings,  there  are  many  reasons  why  doctors  avoid  nursing  homes 
to  such  a  degree  that  a  majority  of  the  doctors  themselves  agree 
with  the  statement  "physicians  generally  have  shunned  their 
responsibilities  to  nursing  home  patients." 

increasing  specialization  has  left  fewer  general  practitioners, 
the  physicians  most  likely  to  care  for  nursing  home  patients. 

♦Most  U.S.  medical  schools  do  not  emphasize  geriatrics  to 
any  degree  and  none  offer  it  as  a  specialty. 

♦Medicare  and  Medicaid  regulations  require  comparatively 
infrequent  visits,  rules  are  constantly  changed,  compensation  low 
and  redtape  excessive. 

♦Doctors  claim  nursing  homes  are  "depressing"  places  to  visit, 
there  is  inadequate  staff  to  carry  out  their  orders,  and  the 
practice  of  medicine  more  rewarding  if  confined  to  younger  patients. 

Whatever  the  reason,  the  results  are  poor  medical  care  for 
nursing  home  patients. 


Recommendations: 

1-  rSpecial  federal  assistance  to  medical  schools  providing 
specialties  in  geriatrics  and  long-term  care. 

2-  -Establishing  working  relationships  between  medical  schools 
with  teaching  hospitals  and  nursing  homes. 

3-  -Capitation  payments  to  nonprofit  nursing  homes  for 
physician  services  to  permit  them  to  hire  a  full-time  physician. 
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^--Credit  against  repayment  of  federal  scholarships  for 
medical  school  graduates  who  practice  in  nonprofit  nursing  homes. 

5-  -Establishing  demonstration  projects  for  paramedics  and 
nurses,  working  under  a  physician's  direction,  to  provide  continuing 
and  primary  care  for  patients  in  nonprofit  nursing  homes. 

6-  -Establishing  community  health  clinics  in  conjunction 
with  nonprofit  nursing  homes. 
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IX.      LIFE  SAFETY 


There  is  no  greater  threat  to  the  lives  of  nursing  home 
patients  than  fire. 

Age,    failing  health,   mental  and  mobility  impairments,  loss 
of  sensory   accuity,   reduced  tolerance  to  heat,   smoke  and  oasps 
and  susceptibility  to  shock  combine  to  make  nursing  home  patients 
vulnerable  to  fire.     Six  nursing  home  patients  die  by  fire  to 
every  hospital  fire  death. 

The  AFL-CIO  inspection  teams  uncovered  improper  storage  of 
gases  and  combustible  materials,   improper  fire  safety  evacuation 
plans,    inadequate  fire  drills,    lack  of  smoke  detectors  and  automatic 
sprinkler  systems,   and,    especially  in  areas  served  by  volunteers, 
lack  of  fire  inspections  and  coordination  with  local  fire  departments 

These  findings  confirm  the  report  of  the  Senate  Subcommittee, 
which  also  noted: 

*  Most  fires  occur  at  night,   when  nursing  home  staffing  is 
inadequate  and  untrained  --  with  patients  sedated  or  restrained. 

*  Too  often  fire-resistant  buildings  are  filled  with  flammable 
carpets,   curtains,   vinyl  upholstery  and  the  like. 

*  State  standards  are  weak  for  long-term  care  facilities  not 
participating  in  federal  programs,   but  two-thirds  of  federally- 
certified  nursing  homes  were  found  to  have  four  or  more  Life 
Safety  Code  violations. 

*  Only  22  percent  of  those  performing  inspections  were 
qualified,   and  there  is  a  lack  of  uniformity  in  the  interpretation 
and  application  of  the  code  by  state  inspectors  for  federally- 
certified  homes. 


Recommendations : 

1.  Direct  federal  inspection  of  nursing  homes  for  conformity 
with  the  Life  Safety  Code,   accompanied  by  stiff  penalties  for  first 
instance  violations,    compliance  required  for  serious  violations 
within  48  hours,   and  with  compliance  mandated  while  penalties 

are  appealed. 

2.  Development  of  lists  of  carpets  and  other  furnishings  that 
are  fire  resistant  and  do  not  give  off  deadly  gases  when  subjected 
to  heat . 

3.  Mandated  installation  of  smoke  detectors  and  automatic 
sprinklers  in  all  nursing  homes. 


4.     Holding  four  fire  drills  a  year  on  each  shift  with  at 
least  one  drill  on  each  shift  supervised  by  the  local  Fire  Department. 
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X.  DRUGS 


AFL-CIO  inspection  teams  reported  several  instances 
where  patients  did  not  appear  to  be  alert  or  responsive,  a 
sign  experts  say  of  excessive  tranquilization.     Other  teams 
and  community  coalitions  reported  instances  of  overuse  of 
drugs,  high  cost  of  drugs,  improper  supervision  of  the 
administration  of  medications ,  and  failure  to  properly 
dispose  of  unused  medications. 

These  findings  tend  to  confirm  the  observations  of 
the  Senate  Subcommittee  and  other  investigatory  bodies  which 
report : 

*  Responsibility  for  administering  medications  to 
nursing  home  patients  frequently  falls  to  untrained  and 
unsupervised  aides  or  orderlies. 

*  An  estimated  20  to  *f0  percent  of  nursing  home 
drugs  are  administered  in  error. 

*  Widespread  usage  of  central  nervous  system  drugs, 
painkillers,  sedatives  or  tranquilizers  not  necessary  for 
medical  purposes. 

*  Theft  and  misuse  of  drugs;  unlocked  medicine 
cabinets;  a  number  of  adverse  reactions;  and  inadequate 
controls  over  drug  experimentation. 

*  "Ample  evidence"  that  nursing  home  patients  are 
tranquilized  to  make  it  easier  for  the  overworked  staff  to 
handle  patient  loads. 

*  Kickbacks  by  pharmacists  to  nursing  home  operators 
for  the  privilege  of  providing  medicines  under  an  exclusive 
contract . 

AFL-CIO  volunteers  also  reported  improper  billings 
for  drugs,  suspicions  of  relatives  that  kickbacks  were 
being  paid  and  lack  of  understanding  on  the  part  of  patients 
of  their  right  to  refuse  drug  experimentation. 

Practices  such  as  billing  Medicaid  for  nonexistent 
prescriptions,  supplying  outdated  drugs,  billing  for  refills 
not  dispensed,  supplying  generic  drugs  while  billing  for 
brand  names,  and  requiring  pharmacists  to  rent  space  in 
nursing  homes  have  also  been  revealed. 


Recommendations : 


1-  -Direct  Medicare  and  Medicaid  payment  for  drugs  to 
druggists,  not  funnelled  through  nursing  homes. 

2 -  -Prohibitions  against  interlocking  relationships  be- 
tween pharmacies  and  nursing  homes. 

3-  -Swift,  stringent  enforcement  of  laws  prohibiting 
kickbacks . 
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XI.     EFFECTS  OF  DEINSTITUTIONALIZATION 


The  newest  scandal  in  the  health  care  field  is  the 
warehousing  of  former  patients  from  state  institutions  in  un- 
licensed, unsupervised,  uninspected,  for-profit  "boarding"' 
homes.     it  will  be  a  scandal  complete  with  deaths,  fires,  patient 
abuse,  financial  ripoffs  and  problems  similar  to  those  uncovered 
in  the  nursing  home  scandal. 

Thousands  of  individuals  have  been  precipitously  discharged 
from  state  hospitals  into  smaller  community-based  institutions , 
with  large  numbers  going  into  nursing  homes  which  lack  psychiatric 
and  rehabilitation  services,  adequate  staff  and  supervision  by 
state  institutions.     With  few  recreation  services,  an  unwise  use 
of  tranquilizers  and  a  mixing  of  mentally  impaired  patients  with 
the  physically  infirm,  the  problems  are  obvious. 

More  ominous,  however,  is  the  increased  use  of  boarding 
homes  to  house  these  former  patients.     These  facilities  range 
from  new  high-rise  buildings  to  converted  chicken  coops,  but 
share  the  fact  that  they  offer  only  board  and  room  and  in  most 
instances  are  not  licensed  by  the  states. 

States  offer  many  reasons  for  deinstitutionalizing  patients. 
Some  are  humanitarian  motives  or  legal  constraints,  but  most  often 
these  programs  are  attempts  to  shift  the  cost  burden  for  these 
patients  form  state  budgets  onto  federally- supported  programs,  such 
as  the  Supplementary  Security  Income  programs.     Under  SSI,  federal 
payments  can  be  received  in  full  by  residents  in  boarding  homes 
living  with  unrelated  individuals,  but  SSI  funds  are  reduced  if 
the  recipient  is  living  with  relatives.     In  boarding  homes,  SSI 
checks  are  usually  turned  over  to  the  operator  of  the  home  who 
handles  all  disbursements. 


_-.e  ;• ;  mmer.  1 


1-  -Since  it  is  obvious  that  federal  SSI  funds  are  being 
used  by  the  states  to  care  for  discharged  mental  patients,  the 
federal  government  should  require  the  states  to  license  boarding 
homes  and  establish  minimum  federal  standards  to  prevent  abuses 
and  provide  proper  care. 

2-  -States  should  establish  follow-up  programs  to  provide 

a  continuity  of  care  for  patients  discharged  from  state  institution 
into  the  community. 

3-  -SSI  regulations  should  be  changed  to  remove  the  financial 
disincentive  that  forces  former  patients  and  the  elderly  to  live  in 
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XII.     ALTERNATIVE  CARE 


The  next  health  care  scandal  most  surely  will  he  in 
the  for-profit  home  health  care  field. 


Home  health  care  is  a  legitimate  alternative  to  nursing 
home  care,   if  proper  standards  are  established  and  patients  are 
provided  with  a  broad  range  of  services.     The  entrance  into  this 
field  of  profit-making  ventures  will  dilute  the  ability  of  home 
health  care  alternatives  to  provide  significant  dollar  and  human 
savings  over  institutional  nursing  home  care. 

Many  older  people  are  confined  in  expensive  nursing  homes  and 
other  institutions  for  relatively  minor  health  conditions  only 
because  the  range  of  community  services  that  would  enable  them  to 
remain  at  home  is  not  available. 

This  problem  is  not  insurmountable.     All  that  is  needed  is 
a  greater  national  and  community  commitment  to  development  of  these 
services . 

Unfortunately,   non-institutional  services  for  the  elderly  are 
given  little  or  no  priority  in  most  communities.     Even  where  such 
services  are  to  some  degree  available,  they  are  usually  provided 
on  a  fragmented  basis  from  a  variety  of  agencies.     These  services 
should  be  brought  together  in  a  coordinated,   general  service  program. 

They  would  cost  the  community  far  less  than  it  now  pays  for 
nursing  home  care  and  would  provide  the  elderly  greater  satisfaction 
by  enabling  many  of  them  to  remain  in  their  own  homes.  Successful 
programs  will  require  a  wide  spectrum  of  services  ranging  from 
home  health  services  and  visiting  nurses  to  homemakers  and  housing 
for  the  elderly. 

Of  course,   elderly  persons  should  not  be  denied  care  in  a 
nursing  home  or  other  appropriate  institution  when  such  care  is 
the  best  for  their  condition.     The  objective  should  be  what  is 
best  for  the  health  and  well-being  of  elderly  people. 

The  core  of  any  non-institutional  service  system  should  be  an 
effective  home  health  services  program  —  a  complex  of  services  which 
may  be  brought  into  the  home  to  sustain  individual  health  and 
independence.     But  there  has  been  a  glaring  inconsistency  between 
stated  public  policy  and  what  has  actually  happened  to  home  health 
services  programs.     In  many  areas,   home  health  services  are  not 
available  at  all.     Where  such  programs  are  operating,   they  are 
generally  underfinanced,   unable  to  adequately  cover  the  target 
population,   and  deficient  in  essential  elements  which  would  make 
them  an  effective  resource. 


143 


28. 

Both  Medicare  and  Medicaid  authorize  home  health  services 
but  with  such  tight  restrictions  that  they  have  created  roadblocks 
to  the  development  of  such  services.     Less  than  1  percent  of  Medicare 
expenditures  now  go  to  home  health  care  and  even  that  small  portion 
appears  to  be  decreasing.     Some  health  service  agencies  have  shut 
down  and  many  others  still  operating  appear  to  be  in  financial 
jeopardy.     A  good  first  step  toward  more  effective  health  service 
programs  for  the  elderly  would  be  greater  emphasis  on  such  services 
in  the  Medicare  and  Medicaid  Programs. 

But  more  than  this  is  needed.     What  is  needed  is  a  program  of 
non-institutional  services  that  is  capable  of  being  a  major  component 
in  a  comprehensive  health  care  system  such  as  the  National  Health 
Security  Act  would  establish. 


Recommendations : 

1.  Development  of  a  federally-coordinated,  community-based 
system  of  non-institutional  services  provided  by  non-profit 
organizations  with  full  funding  of  these  services  through  Medicare 
and  Medicaid. 

2.  Strict  federal  standards  and  licensing  for  providers  of 
home  health  care  services,   including  financial  disclosure  and 
training  and  staffing  requirements. 

3.  Inclusion  of  non-institutional  services  in  any  national 
health  insurance  legislation  adopted  by  the  Congress. 

4.  Increased  construction  of  low-cost  housing  especially 
designed  for  senior  citizens  and  development  of  housing  projects 
for  the  elderly  based  around  clinics  and  other  health-related 
facilities . 
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XIII.     POSITIVE  ASPECTS  OF  NURSING  HOME  CARE 


While  reports  of  scandalous  conditions  in  nursing  hemes  have 
dominated  the  headlines  in  recent  years,  AFL-CIO  inspection  teams 
reported  on  a  number  of  good  nursing  homes  with  efficient, 
compassionate  management  dedicated  to  the  rehabilitation  of  patients. 
The  most  important  ingredient  to  the  success  of  these  homes  was 
genuine  compassion  and  respect  for  the  dignity  of  their  patients. 

There  are  homes  that  are  introducing  innovative  programs 
which  enhance  nursing  home  life  and  where  the  patients  are  happy 
and  well  cared  for.     But  these  are  not  the  nursing  homes  that  grab 
the  headlines. 

Good  nursing  homes  are  a  matter  of  motivation,  the  Senate 
Subcommittee  stated  and  the  AFL-CIO  findings  confirmed.     It  starts 
with  the  administrator  and  includes  all  staff  members;  it  involves 
training,  education,  adequate  pay,  devotion  and  innovation. 

Therapeutic  programs  to  bring  patients  out  of  shells,  to 
compensate  for  sensory  losses  or  to  provide  activities  that  are 
more  than  methods  of  passing  the  time  are  essential.  Physical 
comfort  and  stimulation  of  the  senses  through  bright,  clean 
surroundings  enrich  the  patient's  daily  routine. 

Programs  to  reduce  accidents,   "sensitize"  employees  by  having 
them  assume  the  role  of  patients  for  a  day,  provide  continuing 
education  and  utilize  community  volunteers  pay  rich  dividends. 
Other  nursing  homes  have  reached  out  to  the  community  with  programs 
for  senior  citizens  who  are  not  nursing  home  residents,  bringing 
them  essential  services  and  contact. 

Organizations,  such  as  the  National  Council  of  Senior  Citizens 
have  operated  programs  to  train  volunteers  to  respond  to  nursing 
home  complaints,  or  established  innovative  programs  to  end  the 
isolation  of  nursing  home  patients. 

Recommendations ; 


1-  --That  a  national  register  be  established  of  nursing  homes 
and  nursing  home  programs,  inspected  and  evaluated  by  trained 
personnel,  to  assist  the  public  in  selection  of  a  quality  home  for 
a  relative. 

2-  -That  successful,  innovative  programs  of  patient  care 
and  rehabilitation  be  adequately  promoted  and  sponsored  by  the 
federal  government  through  demonstration  projects. 
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3- -That  programs  be  established  and  funded  to  encourage 
community  and  family  involvement  with  nursing  home  patients. 
Federal  funds  should  be  made  available  to  organizations  like  the 
National  Council  of  Senior  Citizens  to  develop  and  implement 
innovative  programs  to  assist  nursing  home  patients  by  ending  their 
isolation.     Specifically,  for  the  labor  movement,  unions  should 
maintain  contact  with  their  retired  members  who  are  residents  of 
nursing  homes,  and  local  central  bodies,  working  through  their 
community  services  committees,  should  work  with  nursing  homes  and 
other  community  organizations  to  develop  activities  for  nursing 
home  residents. 

>+--The  ombudsman  program,  established  in  1972  but  severely 
weakened  in  recent  years  by  the  Nixon-Ford  Administrations,  should 
be  returned  to  its  original  purpose  of  continuous  monitoring  and 
action  to  improve  conditions  in  long-term  care  facilities  and 
assist  patients  in  speedy  resolution  of  their  complaints.  The 
program  should  be  nationwide,  adequately  funded  and  permit  local 
ombudsmen  to  initiate  broad  scale  governmental  actions  to  resolve 
complaints,  seek  changes  in  regulations  and  to  serve  as  the  voice 
of  patients  in  governmental  decision-making  on  long-term  care. 
Funds  should  be  made  available  through  the  Community  Jobs  for 
Older  Americans  program  to  hire  unemployed,  low-income  persons 
over  age  55  to  assist  ombudsmen. 


146 


31- 


XIV.     PATIENT  RIGHTS 


One  of  the  most  distressing  aspects  of  life  in  nursing 
homes  is  that  residents  are  stripped  of  their  privacy  and  personal 
rights.     Elaborate  appeals  procedures  are  established  to  protect 
the  rights  of  nursing  home  owners  cited  for  violations  of 
standards,  yet  little  emphasis  is  placed  on  patient  rights. 

AFL-CIO  inspection  teams  discovered  that  personal  privacy 
was  missing  for  many  nursing  home  patients,  both  in  physical 
proximity  to  other  patients  and  the  lack  of  living  space  and  in  the 
right  to  private  phone  calls,  discussions  and  consultation  on 
medical  information  of  a  personal  nature. 

Despite  the  development  of  so-called  bills  of  rights  for 
nursing  home  patients,  more  than  one-fifth  of  the  residents 
interviewed  by  union  volunteers  reported  not  receiving  a  copy  of 
the  bill  of  rights.     In  nearly  one-quarter  of  the  homes,  a 
residents'  or  patients'  council  did  not  exist.     Specific  violations 
of  the  HEW  bill  of  rights  checklist  included: 

--Not  knowing  in  detail  what  his/her  medical  condition  is, 
what  treatments  are  possible,  and  what  are  the  side  effects  of 
each  treatment. 

--No  choice  between  alternative  forms  of  treatment  or  to 
refuse  treatment  altogether. 

--Not  being  able  to  request  a  different  doctor. 

--Not  being  permitted  to  refuse  arbitrary  or  involuntary 
transfers . 

--Not  being  permitted  to  read  and  make  changes  in  all 
printed  forms  that  he/she  is  asked  to  sign. 

--Not  being  allowed  confidential  phone  calls,  unopened  mail, 
or  to  receive  visitors  in  private. 

While  state  and  federal  laws  have  recently  established 
provisions  for  patients'   rights  in  nursing  homes,  these  bills  of 
rights  are  generally  defective  in  at  least  three  respects: 

First,  current  bills  of  patients'  rights  do  not  enumerate 
specifically  many  of  the  fundamental  rights  to  which  patients  should 
be  entitled.     Some  of  these  include:     the  right  to  a  diet  consisting 
of  a  variety  of  good  quality  foods  served  in  adequate  amounts  and 
at  appropriate  temperatures;   the  right  to  organize  with  others  to 
promote  and  protect  patient  rights;   the  right  to  choose  his/her  own 
doctor  and  pharmacist;  the  right  to  nursing  care  which  provides 
good  personal  hygiene;  the  right  of  a  sufficient  number  of  qualified 
nursing  personnel,  and  others. 


147 


32. 


Second,  most  bills  of  rights  do  not  establish  specific 
uniform  procedures  for  assuring  that  patients  are  effectively- 
informed  of  their  legal  rights,   since  current  laws  generally 
permit  each  nursing  home  to  develop  its  own  procedures  for 
informing  patients  of  their  rights. 

Third,  federal  and  state  laws  do  not  clearly  indicate  all 
legal  remedies  available  to  patients  who  believe  their  rights 
have  been  violated. 


recommendations : 

1-  -That  the  appended  bill  of  rights  for  nursing  home  patients 
be  adopted  by  Congress,  posted  conspicuously  on  each  floor  of  every 
nursing  home,  and  distributed  to  all  patients  and  their  families 

at  the  time  of  admission  and  no  less  than  every  six  months. 

2-  -That  the  bill  of  rights  be  strictly  enforced  with  the 
following  specific  remedies: 

♦Decertification  of  a  facility  found  in  violation,  with  the 
right  of  ombudsman  programs  and  responsible  citizens  groups  to 
intervene  on  behalf  of  patients. 

♦Private  litigation  on  behalf  of  patients  denied  their  rights 
with  punitive  damages  and  injunctive  relief,  with  the  right  of 
government -funded  patients,  individually  or  as  a  class,  to  bring 
suit  in  Federal  District  Court. 

♦Fair  hearings  for  Medicare  and  Medicaid  patients  whose 
rights  are  being  violated  with  appropriate  administrative  remedies. 

♦Subject  violators  to  criminal  as  well  as  civil  penalties 
for  willful  or  repeated  violations. 


PROPOSED  BILL  OF  RIGHTS  FOR,  NURSING  HOME  PATIENTS 


Preamble 

This  Bill  of  Rights  for  Nursing  Home  Patients  sets  forth 
some  fundamental  human  rights  to  which  patients  in  all  long-term  care 
facilities  are  entitled. 


Personal  Rights 

The  nursing  home  patient  is  entitled  to  dignity  and  to 
opportunities  for  personal  growth.     In  short,  this  includes  the 
right  to  physical  and  emotional  privacy,  adequate  and  considerate 
care,  freedom  from  discrimination,  accurate  information  about  the 
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services  provided  by  the  facility,  access  to  personal  belongings, 
freedom  from  unauthorized  physical  restraints,  participation  in 
organized  activities,  freedom  in  all  religions  matters,  and  the 
widest  possible  freedom  of  choice  and  expression. 

The  most  important  of  these  personal  rights  are  as  follows; 

1.  A  proprietary  skilled  nursing  facility  may  not  deny 
admission  to  a  patient  on  account  of  race,  color> 
religion,  ancestry,  or  national  origin. 

2.  Before  entering  the  facility,  a  patient  has  the  right 

to  receive  full  information  in  writing  of  the  facility's 
available  services,  rate  of  charge  for  care,  charges 
for  extra  services,  causes  for  termination  of  services, 
and  refund  policies. 

3.  A  nursing  home  may  not  make  any  false  or  misleading 
statements  regarding  its  facilities  or  services. 

k.     Each  patient  has  the  right  to  be  treated  as  an  individual 
with  dignity  and  respect  and  may  not  be  subjected  to 
verbal,  physical,  or  mental  abuse  of  any  kind. 

5-     The  patient  has  the  right  to  present  grievances  to  any 

member  of  the  nursing  home  staff  without  fear  of  reprisal. 

6.  The  patient  is  entitled  to  visual  privacy  in  his/her 
bedroom  and  bathroom  area. 

7.  The  patient  is  entitled  to  privacy  in  personal 
conversations,  on  the  telephone,  in  sending  and  receiving 
mail,  and  in  the  treatment  of  his/her  personal  medical 
records.     If  married,  patients  have  the  right  to  share 

a  room,  unless  medically  contraindicated . 

8.  A  telephone  must  be  installed  on  each  floor  accommodating 
patients  and  must  be  at  a  height  convenient  for  wheel- 
chair patients. 

9-     The  patient  has  the  right  to  have  visitors  daily  at 

established  visiting  hours,  and  relatives  or  friends  may 
visit  critically  ill  patients  at  any  time,  unless 
medically  contraindicated. 

10.  The  patient  has  the  right  to  meet  with  representatives 
of  community,  religious,  and  other  groups  of  his/her 
choice  during  established  visiting  hours,  unless  medically 
contraindicated . 

11.  The  patient  has  the  right  to  freedom  of  religious 
expression  and  worship. 

12.  The  patient  has  the  right  to  organize  with  others  to 
promote  and  protect  patient  rights. 
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13.     Nursing  homes  must  provide  social  and  recreational 
activity  programs  designed  to  promote  self-care  and 
resumption  of  normal  activities  by  patients,  and 
encourage  patient  participation  in  activities  suited 
to  individual  needs. 

Ih.     Confinement  of  the  patient  in  locked  rooms  or  by 
physical  restraints  may  not  be  used,  except  when 
necessary  to  prevent  injury,  and  in  any  case,  only  on 
the  signed  order  of  a  physician. 

15.  The  patient  has  the  right  not  to  be  required  to  perform 
services  for  the  facility  that  are  not  included  for 
therapeutic  purposes  in  his/her  plan  of  care  or  not 
compensated  by  no  less  than  the  federal  minimum  wage 

or  prevailing  rate  of  pay  for  such  work. 

16.  The  patient  has  the  right  to  keep  a  reasonable  number  of 
personal  belongings  for  which  storage  space  must  be 
provided . 

17-     The  patient  has  the  right  to  manage  his/her  personal 

finances;  any  money  or  valuables  of  the  patient  entrusted 
to  the  care  of  a  nursing  home  licensee  must  be  kept 
separate  and  apart  from  other  nursing  home  funds,  and 
records  of  debits  and  credits  must  be  kept  current; 
patients  must  be  given  a  quarterly  accounting  of 
financial  transactions  on  their  behalf. 

18.     The  patient  may  not  be  arbitrarily  transferred  or 

discharged  from  the  facility  and  must  be  given  reasonable 
advance  notice  of  any  transfer  or  discharge.  The 
patient  may  only  be  transferred  or  discharged  for 
medical  reasons,  or  for  his/her  welfare,  or  that  of 
other  patients,  or  for  non-payment. 


Health  Rights 

The  patient  has  a  right  to  adequate  health  care,  including 
prompt,  personalized  care  by  qualified  and  competent  personnel, 
accurate  administration  of  properly  prescribed  medications, 
attention  to  personal  hygiene,  nutritious  meals,  and  freedom  from 
neglect . 

The  most  important  of  these  health  rights  are  as  follows: 

1.  The  patient  has  the  right  to  choose  his/her  own  doctor 
and  pharmacist,  unless  otherwise  agreed. 

2.  The  patient  should  be  fully  informed  by  a  physician  of 
his/her  medical  condition,  unless  medically  contra- 
indicated,  and  be  afforded  the  opportunity  to 
participate  in  the  planning  of  his/her  medical 
treatment  and  to  refuse  to  participate  in  experimental 
research. 
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3-     The  patient  is  entitled  to  nursing  care  which  provides 
good  personal  hygiene,     including  care  of  skin, 
shampooing  and  grooming  of  hair,  oral  hygiene,  shaving 
or  beard  trimming,  cleaning  and  cutting  of  fingernails 
and  toenails,  freedom  from  offensive  odors,  and  measures 
to  prevent  and  reduce  incontinence. 

h.  A  sufficient  number  of  qualified  nursing  personnel  must 
be  on  duty  to  provide  adequate  nursing  care  to  patients 
both  day  and  night. 

5-     Equipment  and  supplies  in  sufficient  quantity  to  provide 
effective  nursing  care  like  wheelchairs,  bedpans,  and 
thermometers,  must  be  available,  properly  cleaned,  and 
maintained  in  operating  condition. 

6.  The  patient  has  the  right  to  the  following  services  to 
ensure  that  he/she  receives  proper  medications: 

(a)  medications  and  treatments  must  be  administered 
as  prescribed  and  recorded  in  patient's  health 
records  5 

(b)  all  medications  shall  be  administered  only  by 
licensed  medical  or  licensed  nursing  personnel; 

(c)  the  time  and  dose  of  the  drugs  administered  to  the 
patient  must  be  properly  recorded  in  each  patient's 
medication  record  by  the  licensed  nurse  who 
administered  the  drug; 

(d)  no  medication  or  treatment  can  be  given  except  on  the 
order  of  a  physician  or  other  person  lawfully 
authorized  to  give  such  order. 

7.  The  patient  is  entitled  to  a  diet  consisting  of  a 
variety  of  good  quality  foods,  served  in  adequate  amounts 
and  at  appropriate  temperatures;  menus  must  be  posted 

in  the  kitchen  a  week  in  advance. 


Environmental  Rights 

The  patient  has  a  right  to  a  safe,  sanitary,  and  pleasant 
nursing  home  environment. 

The  most  important  of  these  environmental  rights  are  as 
follows : 

1.     Nursing  homes  must  be  clean,  sanitary,  and  in  good  repair 
at  all  times. 
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2.  Patient  call  systems  which  allow  patients  to  signal 
nurses  and  attendants  must  be  maintained  in  operating 
order  at  all  times  and  must  be  within  the  reach  of 
patients . 

3.  Adequate  lighting  must  be  provided  for  the  comfort  and 
safety  of  patients  and  personnel. 

h.     Heating,  air  conditioning,  and  ventilation  systems 
must  be  maintained  in  operating  condition  to  provide 
a  comfortable  temperature. 

5-     The  patient  is  entitled  to  a  clean  and  comfortable  bed 
and  mattress,  as  well  as  a  supply  of  clean  bed  linen, 
blankets,  pillows,  washcloths,  and  towels.     A  nightstand, 
chair,  overbed  table,  and  reading  light  must  be 
provided  for  each  bed. 

6.  Nursing  facilities  must  have  available  a  written  fire 
and  internal  disaster  program;  fire  drills  must  be 
conducted  at  least  four  times  a  year  for  each  shift. 
Actual  evacuation  of  patients  is  optional. 

7.  There  must  be  sufficient  housekeeping  personnel  to 
maintain  the  interior  of  the  facility  in  a  safe,  clean, 
orderly  and  attractive  manner  free  from  offensive  odors. 


152 


AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 


APPENDIX  A 


March  30,  1976 


TO  AFFILIATED  STATE  AND  LOCAL  CENTRAL  BODIES 


Dear  Sir  and  Brother: 

The  AFL-CIO  Executive  Council,  at  its  meeting  in  February,  adopted  a 
statement  on  nursing  homes. 

A  copy  of  this  statement  is  enclosed. 

It  declares,  among  other  things,  that  "unscrupulous  nursing  home 
operators,  medical  laboratories,  clinics,  doctors,  medical  appliance  salesmen 
and  insurance  company  executives  are  skimming  their  share  off  the  top  of 
the  Medicare  and  Medicaid  programs,  reducing  care  for  the  elderly  and 
subverting  public  support  for  these  important  programs." 

I  hope  all  central  labor  bodies,  their  community  services  committees 
and  AFL-CIO-CSA  liaison  representatives  will  do  all  they  can  to  achieve  the 
objectives  outlined  in  the  Council  resolution  -  and  keep  us  posted.  Our 
current  plans  call  for  the  selection  of  some  20  interested  central  labor 
bodies  for  especially  intensive  concentration.  The  successful  development 
of  programs  in  these  communities  may  provide  models  for  other  areas. 

I  have  asked  our  AFL-CIO  Department  of  Community  Services  to 
coordinate  an  interdepartmental  task  force  for  the  purpose  of  implementing 
the  Council  resolution.  The  director  of  community  services,  Leo  Perlis,  will 
contact  you.  I  appreciate  your  cooperation  in  this  project. 


Enclosure 
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Statement  by  the  AFL-CIO  Executive  Council 

on  38. 

Nursing  Homes 

February  20  ,  1976 
Bal  Harbour,  Fla. 


Conditions  in  many  of  America's  nursing  homes  are  a 
scandal  and  a  national  disgrace. 

The  AFL-CIO,  among  others,  has  long  pressed  for  improving 
those  conditions.     We've  supported  legislative  remedies  and 
administrative  remedies;  in  testimony  and  in  our  publications 
we  have  exposed  frauds  and  ripof f s . 

While  there  are  some  nursing  homes,  especially  among  the 
non-profits,  that  provide  good  care  through  conscientious 
management,  the  scandals  continue  to  mount  up.  Unscrupulous 
nursing  home  operators,  medical  laboratories,  clinics,  doctors, 
medical  appliance  salesmen  and  insurance  company  executives  are 
skimming  their  share  off  the  top  of  the  Medicare  and  Medicaid 
programs,  reducing  care  for  the  elderly  and  subverting  public 
support  for  these  important  programs. 

The  AFL-CIO  demands  action.     The  patients  in  nursing  homes 
are  our  members,  our  parents,  our  friends  and  our  relatives. 
Increasingly,  employees  of  nursing  homes  are  becoming  union 
members  and  fighting  to  improve  conditions. 

The  AFL-CIO  will,  therefore,  mobilize  a  national  effort  to 
clean  up  this  nation's  nursing  homes.     We  are  asking  each  of  our 
state  and  local  central  bodies,  through  their  community  services 
committees,  to  investigate  conditions  in  nursing  homes.  They 
should  work  with  the  National  Council  of  Senior  Citizens  and 
other  like-minded  organizations. 

We  seek  no  spit-and-polish  tours;  rather,  we  hope  these 
committees  will  visit  friends  and  relatives  in  nursing  homes, 
talk  with  employees  on  a  confidential  basis,  get  inside  the  homes 
for  talks  with  the  patients. 

The  AFL-CIO,  in  conjunction  with  our  affiliates  who  share 
an  active  concern  with  conditions  in  nursing  homes,  will  develop 
a  checklist  for  local  committees. 

We  will  encourage  our  local  committees  to  make  their  findings 
public,  before  the  media  and  legislative  committees  in  order  to 
achieve  action  by  official  investigatory  bodies. 


86-994  0-77-11 
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We  will  compile  the  findings  on  a  national  basis  and  make 
a  report  to  the  Congress. 

This  is,  of  course,  no  substitute  for  the  extensive 
investigations  which  the  Administration  can  and  should  have  under- 
taken, and  which  it  has  shamefully  ignored. 

But  we  hope  that  by  publicizing  the  facts  we  can  achieve 
extensive  congressional  investigations  of  the  conditions  in  nursing 
homes  and  the  frauds  committed  against  Medicare  and  Medicaid. 

We  want  decent  conditions  for  America's  older  citizens  and 
we  want  to  bring    the  lawbreakers  to  justice. 


-30- 
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AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 


November  17,  1976 


Mr.  Theodore  Carcich,  Jr.,  President 
American  Health  Care  Association 
1200  15th  Street,  N.  W. 
Washington,  D.  C.  20005 

Dear  Mr.  Carcich: 

Someone  recently  brought  to  my  attention  your  "Dear  Member" 
letter  of  September  13. 

I  take  it  that  your  letter  was  addressed  to  members  of  the 
American  Health  Care  Association. 

The  third,  fourth  and  fifth  paragraphs  of  your  letter  read  as 
follows  -  and  I  quote: 

"It  has  come  to  our  attention,  from  a  number  of  reliable 
sources,  however,  that  in  spite  of  our  efforts  to  make  this 
a  positive  experience  for  our  homes,  our  patients,  employees 
and  visitors  from  the  AFL-CI0,  the  AFL-CI0  in  publicity  an- 
nouncing its  visits,  is  inviting  only  critical  comments  and 
complaints  and  is  not  being  objective  in  its  approach. 

"In  other  instances  under  the  guise  of  interest  in  patient 
care,  it  may  be  using  the  visits  for  solicitation  of  Union 
members  of  nursing  home  personnel. 

"Since  additional  information  has  become  available  to  us  we 
wish  that  you  would  reconsider  our  earlier  reccmmenaation  that 
you  contact  the  AFL-CI0  in  connection  with  such  visits." 

Possibly  as  a  result  of  your  letter,  some  nursing  homes  have  slammed 
their  doors  in  our  face.     It  happened  in  Birmingham,  Alabama. 

In  light  of  your  letter  and  in  view  of  the  action  taken  by  AHCA 
members  in  response  -  I  am  obliged  to  reply  to  your  allegations. 
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You  say  that  the  AFL-CIO  is  inviting  "only  critical  comments  and, 
complaints  and  is  not  being  objective  in  its  approach."    The  only  answer 
to  this  statement  is  that  you  are  wrong.     If  you  have  any  evidence  to 
substantiate    your  allegation,  we  would  like  to  see  it. 

You  say  we  may  be  using  the  visits  "for  solicitation  of  union 
members  of  nursing  home  personnel."    The  only  answer  to  this  statement 
is  that  you  are  wrong.     If  you  have  any  evidence  to  prove  your  point, 
we  would  like  to  see  it. 

You  say  that  as  president  of  AHCA,  you  "will  travel  anywhere, 
anytime,  any  place  within  reason,  to  meet  with  responsible  organiza- 
tions, in  our  quest  for  quality  care.  .   ."    I  recall  that  a  similar 
pledge,  in  a  somewhat  different  context,  was  made  by  General  Eisenhower 
some  25  years  ago  -  and  he  did  go  to  Korea.    All  you  had  to  do  is  walk 
from  15th  Street  to  16th  Street  or,  better  still,  call  me  (637-5189). 

You  say  you  get  your  information  from  "a  number  of  reliable  sources." 
Who  are  those  reliable  sources?    You  never  contacted  me  -  and  I  am  in 
charge  of  the  investigation. 

It  is  too  bad  that  you  went  to  your  Orlando  meeting  without  giving 
us  a  hearing  -  thereby  compounding  your  misconceptions. 

It  is  toe  bad  that  you  changed  your  mind  within  a  week.    On  September  3 
HriLM  bugyeaucd  in  uo  hccm;  imjLcS  Luau    quality  nursing  nomes  snouic  antici 
such  (AFL-CIO)  visits  by  contacting  their  local  AFL-CIO  offices  and  making 
arrangements  which  will  be  in  line  with  government-mandated  patients'  rights 
regulations."    What  happened  in  the  one  week  to  change  your  mind?    Is  it 
because  AFL-CIO  visitors  want  to  see  not  only  "quality  nursing  homes"  but 
the  other  kind  as  well?    Is  this  what  you  refer  to  as  "not  being  objective"? 

In  any  event,  let's  stop  this  charade  and  get  to  work.    Are  you  willing 
to  recommend  that  all  your  members  open  their  doors  to  a  fair  and  objective 
inspection? 

I  am  prepared  to  meet  with  you  at  a  mutually  convenient  time.    May  I 
hear  from  you? 


Leo  rerlis,  Director         "  ^ 

Department  of  Community  Services 


LP:  lk 


157 

aHfea 


American  Health  Care  Association  1200 15th  street,  Washington,  dc  20005  (202)  833-2050 

September  13,  1976 


Dear  Member: 

In  last  week's  Weekly  Notes  we  told  of  a  plan  of  the  AFL-CIO  to  make  nursing 
home  Inspections. 

At  AHCA  we  had  been  led  to  believe  that  the  AFL-CIO  would  make  this  a  posi- 
tive program,^demonstrating  the  improved  posture  of  the  nation's  nursing  homes 
over  a  decade  ago. 

It  has  come  to  our  attention,  from  a  number  of  reliable  sources,  however,  that 
in  spite  of  our  efforts  to  make  this  a  positive  experience  for  our  homes,  our 
patients,  employees  and  visitors  from  the  AFL-CIO,  the  AFL-CIO  in  publicity 
announcing  Its  visits,  is  Inviting  only  critical  comments  and  complaints  and  is 
not  being  objective  in  its  approach. 

In  other  Instances  under  the  guise  ot  interest  in  patient  care,  ii.  may  uc  uoiuaj 
the  visits  for  solicitation  of  Union  members  of  nursing  home  personnel. 

Since  additional  Information  has  become  available  to  us  we  wish  that  you  would 
reconsider  our  earlier  recommendation  that  you  contact  the  AFL-CIO  In  connection 
with  such  visits. 

We  repeat  a  statement  made  earlier,  that  as  President  of  AHCA  I  will  travel 
anywhere,  any  time,  anyplace  within  reason,  to  meet  with  responsible  organi- 
zations, In  our  quest  for  quality  care  in  safe  surroundings,  with  fair  payment 
for  services  and  better  public  understanding  of  those  services. 

I  hope  to  see  you  all  in  Orlando. 

Sincerely, 

Theodore  Carclcn,  Jr.  / 
President 


TC:em 


A  nori-pr  ofii  orfuUulioa  erf  proprietary  and  non-proprietary  long  term  health  care  faciUtieJ  dedicated  to  improving  health  car*  of 
the  coaraleacant  and  chronically  Ul  of  all  ago.  An  equal  opportunity  employer. 
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Mr.  Waxman.  Thank  you  for  your  testimony.  I  am  sure  it  will  be 
very  helpful  to  us  in  our  evaluation  of  the  problem. 
Mr.  Lent? 

Mr.  Lent.  I  wanted  to  take  a  moment  to  welcome  a  fellow  resident 
of  Nassau  County,  J ohn  J.  McManus,  to  the  Oversight  and  Investiga- 
tions Subcommittee. 

Mr.  McManus  has  a  very  distinguished  and  outstanding  record 
which  he  has  compiled,  not  only  as  a  labor  leader,  but  also  in  the  field 
of  social  services  and  health  care  in  general. 

I  want  to  welcome  him  here  today. 

Mr.  McManus.  Thank  you. 

Mr.  Lent.  Mr.  McManus,  were  all  the  nursing  homes  selected  in  your 
report  either  of  the  proprietary  or  nonproprietary  variety  ? 
Mr.  McManus.  Both. 

Mr.  Lent.  Did  you  come  to  any  conclusions  as  to  whether  better 
health  care  was  provided  in  the  propietary  homes  as  against  the 
eleemosynary  institutions  or  vice  versa  ? 

Mr.  McManus.  Our  conclusions  were  that  the  quality  of  care,  even 
the  feeling  of  care,  not  just  the  clean  sheet  sort  of  thing,  but  it  was 
better  in  the  nonprofit  or  eleemosynary  services. 

Mr.  Lent.  You  heard  the  prior  witnesses  talking  about  the  reim- 
bursement rates  in  New  York  State  ranging  from  $30  to  $90  a  day. 

Perhaps  I  should  have  directed  my  inquiry  of  the  previous  witness, 
Mr.  Hynes,  but  perhaps  you  can  tell  me. 

Is  it  not  a  fact  that  the  nonprofit  nursing  homes,  generally  speak- 
ing, are  the  nursing  homes  in  our  State  which  charge  the  highest  per 
diem  and  have  the  highest  reimbursement  rate  for  both  medicaid  and 
medicare  ? 

Mr.  McManus.  Mr.  Lent,  it  has  been  several  years  since  I  lived  in 
New  York  State.  I  do  not  know  the  answer  to  your  question. 
Mr.  Lent.  I  have  no  further  questions  of  this  witness. 
Mr.  Waxman.  Mr.  Segal  ? 
We  have  no  questions.  Thank  you  very  much. 

Next  is  Howard  C.  Allen,  director,  nursing  and  convalescent  homes 
division,  Texas  Department  of  Health  Resources. 
I  would  like  to  welcome  you,  Mr.  Allen. 
Would  you  please  stand  and  be  sworn  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give  to 
the  committee  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God  ? 

Mr.  Allen.  I  do. 

Mr.  Waxman.  We  will  have  to  break  in  about  10  minutes.  If  you 
would  prefer,  rather  than  starting  your  testimony,  we  can  convene 
again  at  2 :30  and  hear  your  testimony  and  go  through  with  questions 
without  interruption. 

If  you  want  to  get  started  now  so  we  can  break  by  12 :30,  we  can  do  it 
that  way. 

I  shall  leave  it  to  you. 

Mr.  Allen.  I  would  rather  come  later  and  do  the  whole  thing  at  the 
same  time. 

Mr.  Waxman.  We  shall  recess  until  2 :30  p.m. 
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["Whereupon,  at  12 :20  p.m.,  the  subcommittee  recessed  to  reconvene 
at  2 :30  p.m.  the  same  day.] 

AFTER  RECESS 

[The  subcommittee  reconvened  at  2:30  p.m.,  Hon.  John  E.  Moss, 
chairman,  presiding.] 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

Before  we  hear  from  our  last  witness  for  today,  during  the  break  I 
have  been  handed  a  news  release  put  out  here  in  Washington  by  the 
American  Health  Care  Association  which  in  my  opinion  does  not  repre- 
sent the  best  effort  of  a  trade  association  but  rather  the  worst  possible 
effort. 

It  states  that,  "We  remain  available  for  an  objective  and  construc- 
tive review  of  this  issue" — after  they  have  very  carefully  gone  to  con- 
siderable length  completely  to  distort  the  record  as  it  relates  to  this 
hearing,  critical  of  me  for  not  inviting  them,  and  apparently  critical 
of  the  Chair  for  not  letting  them  direct  the  nature  of  the  inquiry  which 
the  committee  will  make. 

I  would  say  to  them  that  while  they  are  convinced  there  are  no  kick- 
backs, I  am  convinced  to  the  contrary,  and  I  think  the  record  not  only 
of  this  hearing  but  of  subsequent  hearings  will  bear  out  the  fact  that 
kickbacks  constitute  a  problem,  and  not  the  only  problem. 

As  the  deputy  attorney  general  of  the  State  of  New  York  indicated 
today,  a  fraud  in  all  of  its  ramifications  is  a  problem  which  should  be 
addressed  not  only  by  this  committee  but  also  by  those  representing 
participants  in  the  health  care  delivery  systems. 

The  effort  in  this  news  release  to  distort  the  work  of  the  subcommit- 
tee is  one  of  the  most  inept  that  I  have  observed  as  a  chairman.  They 
find,  interestingly  enough,  that  our  sample  is  too  small  to  make  a  na- 
tional projection. 

If  they  had  read  our  report  they  would  have  found  that  we  did  not 
make  any  effort  to  make  a  national  projection.  We  related  the  sample 
to  the  two  relevant  States,  and  we  used  it  for  no  other  purpose. 

As  we  inquire  into  the  practices  in  other  States,  our  sample  will  of 
course  be  broadened,  and  at  some  appropriate  time,  when  we  have  suf- 
ficient data,  we  may  then  reach  conclusions  as  to  the  validity  of  a  sam- 
ple for  national  extrapolation — but  that  point  has  not  been  reached. 

My  main  purpose  in  taking  this  time  is  to  say  to  the  American  Health 
Care  Association,  "Gentlemen,  you  do  not  direct  the  activities  of  the 
Congress.  I  am  not  answerable  to  you.  I  am  answerable  to  the  House  of 
Representatives;  I  am  answerable  to  my  constituency ;  and  I  am  at  all 
times  willing  and  ready  to  assume  the  burden  of  answering  to  either — 
but  I  will  not  answer  to  a  trade  association  however  well  intentioned 
or  however  inept,  as  in  this  instance." 

Mr.  Allen,  will  you  come  forward  ? 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
this  subcommittee  will  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God? 

Mr.  Allen.  I  do. 

Mr.  Moss.  Will  you  identify  yourself  for  the  hearing  record  ? 
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TESTIMONY  OF  HOWARD  C.  ALLEN,  DIRECTOR,  NURSING-  AND 
CONVALESCENT  HOMES  DIVISION,  TEXAS  DEPARTMENT  OF 
HEALTH  RESOURCES 

Mr.  Allen.  I  am  Howard  C.  Allen,  director,  nursing  and  convales- 
cent homes  division,  Texas  Department  of  Health  Resources. 
Mr.  Moss.  Do  you  have  a  statement  ? 
Mr.  Allen.  Yes,  sir. 

Mr.  Moss.  Do  you  want  the  entirety  of  the  statement  entered  in  the 
record  with  your  summarizing  it  or  is  it  your  intention  to  read  it? 

Mr.  Allen.  I  would  like  to  read  it,  if  I  may. 

Mr.  Moss.  Your  request  is  certainly  agreed  to. 

Mr.  Allen.  I  am  Howard  C.  Allen,  director,  nursing  and  convales- 
cent homes  division,  Texas  Department  of  Health  Resources,  Austin, 
Tex.  I  have  been  director  of  the  division  since  May  1,  1973.  I  grad- 
uated from  Texas  Technological  University,  Lubbock,  Tex.,  with  a 
bachelor  of  science  in  architectural  engineering,  and  I  have  been  a 
registered  architect  in  the  State  of  Texas  since  1949. 

In  1966,  I  became  employed  with  the  Texas  Department  of  Health 
Resources,  nursing  and  convalescent  homes  division,  first  as  an  archi- 
tect in  the  licensing  and  regulation  of  long-term  care  facilities,  cover- 
ing all  phases  relating  to  physical  plant  and  physical  environment. 
In  1972,  when  skilled  nursing  facilities  were  required  to  conform  to 
the  life  safety  code  of  the  National  Fire  Protection  Association,  addi- 
tional architects  or  engineers  were  employed  and  at  that  time  I  be- 
came the  chief  architect  of  the  division.  Then  in  1973,  I  became  the 
director  of  the  division. 

The  Texas  Department  of  Health  Resources  is  the  State  licensing 
agency  for  long-term  care  facilities  such  as  nursing  homes,  custodial 
care  homes,  and  maternity  homes.  Under  interagency  agreement  with 
the  State  Department  of  Public  Welfare,  the  Texas  Title  XIX  Single 
State  Agency,  the  Texas  Department  of  Health  Resources  is  and  has 
been  for  several  years  the  survey  agency  for  medicare-medicaid  pro- 
grams in  long-term  care  facilities.  At  the  present  time  the  nursing 
and  convalescent  homes  division  is  the  unit  of  the  department  per- 
forming both  licensing  and  medicare-medicaid  survey  and  certifica- 
tion functions. 

Our  staff  involved  with  the  licensing  and  certification  of  long-term 
care  facilities  consists  of  general  health  facility  surveyors,  nurses, 
nutritionists,  pharmacists,  medical  record  specialists,  and  architects/ 
engineers.  Our  activities  cover  the  State  from  seven  field  offices. 

Most  facilities  are  surveyed  by  a  team  consisting  of  two  to  five  mem- 
bers, with  surveying  for  the  life  safety  code  of  the  National  Fire  Pro- 
tection Association  usually  being  done  at  a  different  time  because  of 
the  differences  in  the  approaches  used.  A  large  skilled  nursing  facility 
or  a  facility  where  special  problems  are  expected  will  usually  be  sur- 
veyed by  a  team  of  four  or  five  members.  Small  facilities  with  a  history 
of  no  serious  problems  in  compliance  may  be  surveyed  by  a  lone  sur- 
veyor, exclusive  of  the  life  safety  code  survey. 

Most  visits  are  unannounced.  A  provider  will  know,  however,  ap- 
proximately when  we  will  be  resurveying  and  visiting  in  reference 
to  dates  in  contract  cancellation  clauses,  because  these  dates  are  part 
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of  the  contract.  Complaint  investigations  and  visits  not  related  to  con- 
tract dates  are  all  unannounced.  Life  Safety  Code  conformance  visits 
may  be  announced  in  most  cases. 

Facilities  participating  in  medicare  or  medicaid  with  few  exceptions 
participate  under  a  12-month  provider  agreement  with  the  Single 
State  Agency  with  a  cancellation  clause  at  a  date  in  the  provider  agree- 
ment based  on  an  acceptable  provider's  plan  of  correction.  Approxi- 
mately 90  days  prior  to  the  expiration  of  a  provider  agreement  we 
must  resurvey  to  establish  a  subsequent  provider  agreement. 

In  about  one -seventh  of  the  resurvey s  the  facility  will  not  be  in  con- 
dition at  that  point  for  us  to  recertify  for  a  new  agreement  either  be- 
cause of  repeat  deficiencies  from  the  previous  survey,  such  repeat  defi- 
ciencies being  not  acceptable  under  Federal  regulations,  or  because  of 
other  deficiencies  which  in  our  judgment  do  not  allow  us  to  recertify. 

Our  philosophy,  however,  is  to  provide  consultation  to  the  facility 
and  assist  it  in  achieving  compliance ;  therefore,  in  most  such  cases  we 
will  make  a  return  visit  before  the  end  of  the  provider  agreement 
from  which  hopefully  we  can  certify  for  a  new  provider  agreement. 

A  cancellation  clause  in  a  contract  has  a  correction  date  and  a  can- 
cellation date.  The  correction  date  is  usually  the  date  the  provider 
indicated,  with  our  approval,  that  all  deficiencies  would  be  corrected. 
The  cancellation  date  is  determined  by  the  survey  agency  and  can  be 
up  to  60  days  past  the  correction  date ;  in  most  cases  60  days  is  estab- 
lished. 

Soon  after  the  correction  date  the  survey  agency  must,  through  on- 
site  inspection,  verify  correction  or  status  of  deficiencies.  Should  defi- 
ciencies involved  in  the  cancellation  clause  not  be  corrected  or  not  be 
essentially  corrected,  under  Federal  regulations  we  cannot  rescind  the 
cancellation  clause. 

Again  with  our  philosophy  to  assist  as  much  as  possible  under 
regulations  nursing  homes  in  achieving  compliance,  when  we  cannot 
rescind  the  cancellation  clause  we  will  usually  agree  to  make  one  addi- 
tional visit  prior  to  the  cancellation  date,  if  we  are  given  any  encour- 
agement that  we  can  rescind  the  automatic  cancellation  of  the  contract. 
When  we  certify  a  facility  for  a  new  provider  agreement  we  furnish 
the  facility  in  writing  the  dates  of  the  cancellation  clause  as  recom- 
mended to  the  Single  State  Agency.  In  Texas,  the  Department  of  Pub- 
lic Welfare  is  the  Single  State  Agency. 

If  there  is  a  long  period  between  visits  for  resurvey  purposes  and 
visits  on  cancellation  clauses,  we  may  make  visits  at  any  time  we  be- 
lieve circumstances  warrant,  such  as  to  investigate  a  complaint.  On 
those  visits,  if  a  large  number  or  combination  of  deficiencies,  new  or 
repeat,  exist  to  the  point  that  we  determine  a  facility  is  not  m  compli- 
ance, we  take  appropriate  action  toward  or  including  decertification. 

An  explanation  of  the  various  actions  possible  is  more  easily  under- 
stood when  such  actions  occur  at  times  unrelated  to  recertincation 
surveys  and  cancellation  clauses.  -••         .  L1 

Examples :  For  a  facility  which  has  a  history  of  unquestionable 
comDliance.  should  we  find  a  serious  problem,  we  will  issue  a  warning 
or  compliance  letter  and  state  we  will  be  back  at  approximately  a 
certain  date.  On  our  return  if  we  find  little  or  no  progress  i and  the 
facilitv  is  a  title  XIX  facility,  we  will  recommend  that  the  State  De- 
partment of  Public  Welfare  hold  the  vendor  funds  for  that  facility, 
and  we  will  tell  the  facility  we  will  visit  again  at  approximately  a 
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certain  date.  On  return  if  conditions  are  still  serious  or  little  progress 
shown,  we  may  then  decertify. 

Once  decertification  status  has  been  made  known  to  the  title  XIX 
agency,  that  agency  establishes  the  cancellation  date  of  the  contract. 
In  most  cases  either  after  a  facility  receives  a  warning  letter  or  expe- 
riences a  hold  in  funds,  the  facility  will  bring  itself  into  compliance ; 
in  that  case  the  vendor  hold  is  released. 

For  a  facility  which  has  a  history  of  problems  and  difficulty  in 
maintaining  compliance  on  a  continuing  basis,  we  may  move  from  full 
certification  status  to  vendor  hold  without  passing  through  the  warn- 
ing phase.  I  can  recall  no  instance  where  we  have  gone  from  full  cer- 
tification status  to  immediate  decertification  without  some  intermedi- 
ate phase.  Only  a  very  serious  condition  would  warrant  such  an  action. 

Due  to  the  mechanics  involved  in  the  various  actions,  it  is  possible 
to  rescind  an  automatic  cancellation  clause  and  immediately  place  the 
facility  on  vendor  hold  as  an  additional  measure. 

All  final  certification  actions  are  handled  and  determined  from  our 
central  office  in  Austin.  This  is  necessary  so  that  we  have  statewide 
uniformity  in  the  various  processes  involved  in  certification.  Our  field 
personnel  recommend  certain  actions ;  their  recommendations  must  be 
weighed  against  comparable  situations  and  actions  coming  from  field 
personnel  in  other  parts  of  the  State. 

Sometimes  the  mechanics  involved  in  the  reporting  system  and  the 
constraints  of  Federal  or  other  regulations  on  procedures  require  that 
a  field  recommendation  be  changed,  adjusted,  or  modified  in  making 
the  final  action. 

In  Texas  there  are  three  levels  of  medicaid  participating  facilities : 
Skilled  nursing  facilities,  intermediate  care  III  facilities,  and  inter- 
mediate care  II  facilities. 

In  conclusion,  I  wish  to  state  that  we  have  been  advised  many  times 
by  representatives  of  the  Regional  Office  of  Long-Term  Care  Stand- 
ards that  in  general  nursing  homes  in  Texas  are  among  the  best  in  the 
Nation  and  that  the  survey  agency  is  a  large  part  of  the  reason  why 
this  is  true. 

I  have  a  page  attached  to  the  testimony  which  gives  some  statistics. 
I  shall  not  repeat  all  of  these.  This  shows  grades  of  facilities  involved 
in  Texas  and  the  activities  of  this  department. 

If  we  take  lines  1  and  5,  add  those  together,  there  are  1,023 
facilities  involved  in  our  actions  and  approximately  107,000  beds. 

The  bottom  portion  of  the  statistics  shows  over  a  12-month  period 
the  number  of  compliance  letters  we  have  issued,  vendor  holds  we  have 
issued,  and  cancellations  or  denials. 

[The  statistics  referred  to  follow :] 

Statistics — Facilities,  as  of  Feb.  28, 1977 

Num~ 

Licensed  nursing  homes,  custodial  care  homes,  and  hospitals      &er  heds 
participating  in  long-term  care   1,  000       97, 144 

Facilities  not  participating  in  medicare  or  medicaid   31        2,  870 

Facilities  participating  in  title  XVIII  skilled  nursing  facilities 

(most  also  participate  in  title  XIX)   38       1 2,  813 

Facilities  participating  in  title  XIX  only  (except  unlicensed 

intermediate  care  facilities  for  the  mentally  retarded)   931      91,  401 

Unlicensed  intermediate  care  facilities  for  the  mentally  retarded      23        9,  950 


1  Skilled  nursing  facilities  beds. 
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Actions,  for  period  Mar.  1,  1916  to  Feo.  28,  1911 


1.  Compliance  letters  

2.  Vendor  holds  

3.  Cancellations  or  denials. 


535 
53 
38 


Mr.  Moss.  I  think  it  appropriate  to  make  it  clear  on  this  record  that 
the  selection  of  the  State  of  Texas  is  without  any  prejudice  on  the  part 
of  the  subcommittee.  We  make  no  evaluation  of  Texas  this  morning. 
We  felt  we  would  be  able  to  elicit  some  testimony  which  would  be  of 
assistance  to  the  subcommittee  in  pursuing  a  much  broader  study. 

Therefore,  your  being  here  does  not  indicate  we  think  you  are  "bad 
actors/'  In  fact,  we  might  think  vou  are  doing  a  pretty  good  job. 

Mr.  Segal? 

Mr.  Segal.  Mr.  Allen.  I  would  like  to  focus  first  on  two  nursing 
homes  which  were  mentioned  in  either  the  staff  testimony  or  in  pre- 
vious testimony  before  the  subcommittee  and  see  whether  we  can 
help  elicit  more  as  to  how  things  work  in  actual  practice. 

I  refer  specifically  and  initially  to  Milam  Care  Center  in  Houston. 

Yesterday,  when  Mr.  Bernard  testified,  he  indicated  in  his  profes- 
sional judgment  that  several  pharmaceutical  deficiencies  were  found 
at  the  Milam  Care  Center  and  that  these  deficiencies  were  then  for- 
warded to  Houston  and  Austin. 

Are  these  deficiencies  of  which  you  are  aware  ? 

Mr.  Allex.  I  am  not  personally  aware  of  deficiencies  like  this  unless 
the  people  on  my  staff,  those  who  make  the  final  determination,  deter- 
mine in  their  own  minds  that  contract  cancellation  or  decertification 
is  necessary. 

Whenever  the  people  on  my  staff  who  review  all  of  these  files  and 
make  the  determination  indicate  there  is  no  action  to  that  extent 
against  a  facility  it  does  not  come  to  my  attention.  This  would  be 
their  responsibility. 

Mr.  Segal.  When  one  notes  there  were  deficiencies  within  Milam 
Care  Center  which  constituted  violations  of  the  certification  process 
and  the  certification  requirements  in  medicare  and  medicaid,  is  it  you 
who  determines  that  these  violations  were  indeed  violations  of  the 
code  and  of  the  certification  process  ? 

Mr.  Allex.  Most  surveys  are  done  by  a  team  approach.  In  this 
particular  instance  Mr.  Bernard  spoke  of  yesterday,  I  think  it  was  at 
a  time  he  was  with  you  when  the  facility  was  visited.  Certainly  this 
was  not  an  official  visit  as  far  as  the  Texas  Department  of  Health 
Resources  is  concerned. 

Mr.  Segal.  To  clarify,  I  am  speaking  of  a  previous  visit  of  Mr. 
Bernard  which  was  February  3,  1977. 

Mr.  Allex.  On  that  particular  visit  I  don't  know  whether  Mr. 
Bernard  had  anybody  with  him  or  not. 

Let  me  talk  in  general  about  the  way  this  thing  works.  I  think  that 
was  part  of  your  question,  Mr.  Segal. 

When  any  one  member  of  the  team  is  out  there  on  official  visit,  one 
member  alone  or  an  entire  team,  then  we  hope  that  there  can  be  a 
consensus  from  all  of  the  team  members  as  to  any  appropriate  action. 

Assuming  there  can  be  a  consensus,  then  this  information  is  put 
into  their  narratives  and  into  their  records  and  it  goes  in  to  the  ad- 
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ministrator  of  the  field  office  out  of  which  they  operate.  In  this  case  it 
is  Houston. 

He  reviews  the  reports  and  the  recommendations  from  the  team 
members  or  the  one  member,  as  the  case  might  be. 

This  then  is  sent  to  Austin  with  recommendations  and  with  Mr. 
Peery's,  in  the  case  of  Houston,  adjustments  as  he  may  see  fit  to  adjust 
because  of  technical  difficulties  which  might  arise  in  the  presentation 
of  the  reports. 

In  Austin  the  reports  are  reviewed  by  people  we  call  reviewers. 
Then  they  pass  through  the  certification  officer  who  makes  a  final 
determination. 

Then,  as  I  said  awhile  ago,  if  the  determination  includes  decertifica- 
tion, it  comes  to  my  attention  for  further  consideration. 

Mr.  Segal.  Mr.  Chairman,  I  would  now  like  to  refer  to  the  memo- 
randum dated  February  1-3,  1977  from  Garry  Bernard  [see  p.  22], 
which  was  entered  into  the  record  yesterday.  It  was  addressed  to  the 
certification  director. 

Mr.  Allen,  can  you  tell  from  this  that  there  was  a  visit  made  to  this 
facility  by  Mr.  Bernard  and  the  problems  that  he  noted,  which  num- 
ber approximately  15  ?  Would  that  come  to  your  attention  ?  Is  it  correct 
to  assume  findings  he  noted  were  findings  of  the  department  with 
respect  to  the  pharmaceutical  services  ? 

Mr.  Allen.  That  is  correct.  This  is  an  official  copy  of  an  official 
memorandum  which  Mr.  Bernard  prepared  in  reference  to  a  visit  he 
made  on  February  1  through  February  3,  1977.  It  does  mention  the 
deficiencies  and  problems ;  that  is  correct. 

Mr.  Segal.  And  your  agent  in  the  field,  then,  found  that  in  his  pro- 
fessional judgment  the  deficiencies  noted  there  were  such  that  he  told 
us  yesterday,  in  sworn  testimony,  that  these  were  deficiencies  which 
jeopardized  the  health  and  safety  of  patients. 

Would  you  have  any  evidence  to  the  contrary  to  show  this  was  not 
indeed  a  correct  assessment  of  the  situation  ? 

Mr.  Allen.  No,  I  would  not. 

Mr.  Segal.  Do  you  have  any  reason  to  believe  that  these  violations 
are  not  serious  ? 

Mr.  Allen.  They  appear  to  be  serious  to  me. 

Mr.  Segal.  And  based  upon  this  determination  that  they  are  serious, 
would  you  not  then  decertify  the  home  ? 

Mr.  Allen.  I  am  not  sure,  Mr.  Segal,  that  we  would  decertify  the 
home  on  the  basis  of  these  particular  deficiencies.  I  think  we  should 
appropriately  take  action  in  that  direction. 

Mr.  Segal.  I  would  like  to  go  specifically,  if  we  could,  to  the  legal 
requirement  that  is  imposed  by  the  regulations  issued  by  the  medicaid 
agency.  They  are  indicated  iii  section  45  CFE  249.33  (A)  (4). 

What  I  would  like  to  do  is  to  read  under  that  title  number  two. 

It  states  here : 

For  the  purpose  of  paragraphs  Al  and  A2,  the  facility  is  in  full  compliance 
with  the  standards  or  meets  the  following  conditions  for  any  standards  not 
fully  met. 

So  there  is  really  one  of  two  possibilities — one  that  the  facility  is 
in  full  compliance. 

Would  you  agree  with  the  assumption  we  make  that,  based  on  the 
deficiencies  noted,  that  facility  is  not  in  full  compliance  ? 
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Mr.  Allen.  Misrht  I  have  a  moment  to  check  where  you  are  reading 
from  here  ?  Would  you  give  me  the  paragraph  again,  please  ? 

Mr.  Segal.  Do  you  have  page  207  of  the  regulations?  As  you  go 
down  there  is  a  No.  4,  then  a  little  i,  and  then  two  little  i's. 

It  starts  off,  "The  purposes  of  paragraphs  Al  and  A2,"  and  then 
there  is  a  large  letter  A. 

Mr.  Allen.  Yes,  sir. 

Mr.  Segal.  It  is  that  particular  paragraph  to  which  I  am  referring. 

Mr-  Allen-  You  refer  to  paragraph  A  which  states  these  deficiencies 
noted  individually  or  in  combination  

Mr.  Segal.  The  paragraph  beginning  just  before  that.  It  states, 
"For  the  purposes  of  paragraph  Al  and  A2  of  this  section  the  facility 
is  in  full  compliance."  There  are  two  options. 

What  I  first  want  to  do  is  to  rule  out  option  No.  1,  that  the  facility 
is  in  full  compliance. 

Mr.  Allen.  That  is  right,  we  will  rule  than  one  out. 

Mr.  Segal.  Having  agreed  to  that,  we  then  move  on  to  the  section 
which  follows- — "or  meets  the  following  conditions  for  any  standards 
not  fully  met-" 

Then,  to  quote  directly,  it  states : 

The  deficiencies  noted  individually  or  in  combination  neither  jeopardize  the 
health  and  safety  of  patients  nor  are  of  such  character  as  to  seriously  limit  the 
provider's  capacity  to  render  adequate  care. 

Based  on  the  expert  testimony  of  the  field  surveyor  that  these  did, 
indeed,  jeopardize  the  health  and  safety  of  the  patients,  would  that 
not  trigger  the  facility's  not  being  in  full  compliance,  and  therefore 
not  being  able  to  remain  certified  under  Medicare  and  Medicaid  ? 

Mr.  Allen.  The  facility  would  not  be  in  full  compliance,  that  is 
true.  This  paragraph  is  written  primarily  in  reference  to  the  time  of  a 
full  recertification  survey  or  the  visit  which  relates  to  rescinding  an 
automatic  cancellation  clause  or  an  invoking  of  an  automatic  cancella- 
tion clause. 

It  is  possible,  however,  to  make  some  intermediate  time  reports  in 
which,  as  this  indicates  the  forms  used  for  recertification  process  we 
usually  try  to  limit  that  kind  of  reporting  system  because  of  the  con- 
fusion that  it  places  in  all  aspects  of  the  agencies  which  work  with 
these  reports,  not  only  in  our  agency  but  in  HEW. 

Therefore,  the  route  taken  here,  the  narrative  form,  is  what  we 
would  use  in  those  in-between  periods  of  time. 

Mr.  Segal.  If  I  may  try  to  understand  you  correctly,  you  are  saying 
that  during  a  process  period  you  incorporate  the  other  activities  you 
mention  in  your  prepared  statement,  including  a  plan  of  correction, 
among  other  things. 

However,  does  that  not  mean  you  can  only,  according  to  these  regula- 
tions, undertake  those  process  steps  when  a  determination  has  been 
made  that  the  deficiency  does  not  jeopardize  the  health  and  safety  of 
the  patients. 

In  this  instance  we  heard  that  the  patients  were  being  jeopardized. 
Therefore,  you  would  not  be  able  to  move  down  to  the  rest  of  the 
statutory  sections  which  allow  for  any  plan  of  correction. 

Mr-  Allen.  I  believe  that  is  correct.  If  the  team  or  the  people  who 
visit  the  facility  feel  that  the  patients  are  jeopardized,  that  their  health 
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and  safety  are  jeopardized,  we  cannot  make  a  certification  status  on 
that. 

Mr.  Segal.  Then  the  question  with  respect  to  Milam  Care  Center  is 
based  upon  the  recommendation  of  the  severity  of  these  violations 
found  by  your  pharmacist  surveyor,  would  it  not  be  that  you  have  no 
option  but  to  decertif  y  that  home  ? 

Mr.  Allen.  Apparently  from  the  reports  that  did  come  in  the  people 
who  were  there  felt  that  the  health  and  safety  of  the  residents  were 
not  jeopardized  at  that  particular  time.  Otherwise  I  do  not  believe 
the  last  sentence  on  here  would  say  what  it  does — "we  recommend 
h  12-month  provider  contract  with  appropriate  cancellation  clause." 

Mr.  Segal.  Is  this  an  instance  where  after  the  15  problems  are  noted 
you  might  call  the  surveyor  and  ask  whether  they  jeopardize  the 
health  and  safety  ? 

Mr.  Allen.  I  suppose  somebody  could. 

Mr.  Segal.  Was  that  done  in  this  case  ? 

Mr.  Allen.  I  don't  know. 

Mr.  Segal.  Would  you  think  based  on  the  testimony  given  by  Mr. 
Bernard  yesterday,  where  he  told  us  under  oath  that  he  indeed  felt 
that  at  Milam,  at  least  on  February  28,  the  day  we  visited  with  him, 
if  not  on  February  3,  the  date  for  which  you  have  the  report,  he  felt 
that  he  found  that  the  violations  were  serious  and  that  they  jeopardized 
the  health  of  the  residents,  would  that  not  lead  you  to  institute  steps  to 
decertify  the  nursing  home  ? 

Mr.  Allen.  I  think  so  from  the  results  of  this  testimony  and  re- 
viewing these  cases,  that  we  are  going  to  have  to  look  more  closely  at 
it. 

Mr.  Segal.  After  his  visit  to  that  facility  on  February  28  with  mem- 
bers of  this  subcommittee  staff,  did  he  submit  a  report  to  you  which  in- 
dicated that  there  were  health  and  safety  problems  jeopardizing  the 
patients  at  that  facility? 

Mr.  Allen.  I  am  not  sure  I  have  the  report  with  me.  He  did  submit 
a  report  containing  a  visit  he  made  with  you  and  some  of  the  things  we 
are  saying  I  do  not  remember  and  I  do  not  have  them  with  me,  that  is, 
whether  there  was  a  statement  to  that  effect  in  his  report  to  me.  There 
may  have  been  or  there  may  not  have  been. 

Mr.  Segal.  We  have  one  other  example  I  would  like  to  ask  about 
which  was  found.  There  are  some  exhibits  which  we  shall  bring  to  your 
attention  as  I  go  through  this. 

I  would  like  to  ask  Mr.  Chairman,  to  enter  into  the  record  exhibit  1 
which  has  been  placed  before  the  members. 

Mr.  Moss.  Is  there  objection? 

If  not,  the  exhibit  will  be  supplied  to  the  reporter  for  the  record 
at  this  point. 

[Exhibit  1  referred  to  follows :] 
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Mr.  Segal.  I  have,  Mr.  Allen,  what  we  have  labeled  as  exhibit  1.  It 
consists  of  nearly  two  pages  of  a  medicare-medicaid  facility  survey 
report  dated  May  24-25, 1976. 

I  want  verification  as  to  the  second  page  of  that.  There  is,  under 
the  "yes"  and  "no"  columns  an  "X"  for  the  category  where  the  pharma- 
cist reviews  the  drug  regimen  of  each  patient  at  least  monthly,  and 
reports  any  irregularities  to  the  medical  director  and  the  administra- 
tor. 

Would  the  presumption  be  correct  that  that  indicates  a  violation  of 
the  Federal  and  State  regulations  referring  to  pharmaceutical  re- 
views ? 

Mr.  Allen.  This  indicates  a  violation  of  the  pharmaceutical  reviews ; 
that  is  correct. 

Mr.  Segal.  So  the  assumption  would  be  that  that  is  a  violation  noted 
on  the  survey  form  ? 
Mr.  Allen.  That  is  correct. 

Mr.  Segal.  Is  this  considered  a  very  important  item,  probably  the 
most  important  pharmaceutical  item,  which  would  be  evaluated  be- 
cause it  relates  to  the  quality  of  the  medication  which  needs  to  be  pro- 
vided at  the  facility,  and  that  the  method  by  which  this  is  reviewed 
is  about  the  only  way  in  which  the  quality  of  the  medication  can  be 
reviewed  for  a  nursing  home  % 

Mr.  Allen.  This  is  an  important  item.  I  don't  know  whether  I  can 
state  it  is  the  most  important  item  or  not. 

If  I  were  a  pharmacist  perhaps  I  could  determine  that. 

Mr.  Segal.  When  this  condition  is  not  met  would  you  think  that  the 
facility  has  any  way  of  maintaining  a  monthly  review  as  to  the  kinds 
of  pharmaceutical  drugs  and  other  services  it  provides,  if  indeed  the 
notation  made  by  the  surveyor  is  correct  that  the  facility  has  not  re- 
tained such  monthly  reviews  ? 

Could  anyone  make  the  assumption  that  patients  were  being  safely 
administered  drugs  absent  this  requirement  ? 

Mr.  Allen.  I  am  supposing  that  a  review  is  probably  not  done  by 
a  registered  nurse  which  would  be  an  optional  method. 

However,  if  a  pharmacist,  which  is  a  requirement  in  a  skilled  fa- 
cility, and  I  think  this  is  a  skilled  facility,  does  not  make  the  review 
probably  most  facilities  would  not  have  an  RN  making  the  review. 

Mr.  Moss.  Mr.  Luken? 

Mr.  Luken.  Yes,  Mr.  Chairman.,  if  I  may. 

Mr.  Allen,  you  mention  on  page  2  of  your  statement  that: 

*  *  *  in  about  one-seventh  of  the  resurveys  the  facility  will  not  be  in  condition  at 
that  point  for  us  to  recertify  for  a  new  agreement  either  because  of  repeat  de- 
ficiencies from  the  previous  survey,  such  repeat  deficiencies  being  not  acceptable 
under  federal  regulations,  or  because  of  other  deficiencies  which  in  our  judg- 
ment do  not  allow  us  to  recertify. 

What  are  the  principal  deficiencies  ? 

Mr.  Allen.  The  prinicpal  deficiencies  actually  go  all  the  way  across 
the  board,  Mr.  Luken.  There  will  be  deficiencies  not  only  in  pharmacy 
service,  on  which  we  are  focusing  attention  now,  but  also  in  dietary 
service,  nursing  service  which  overlaps  the  pharmacy  service,  and  in 
sanitation.  There  will  be  principal  deficiencies  in  all  areas  of  the  nurs- 
ing home  operation. 
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Mr.  Luken.  That  is  somewhat  general. 
Mr.  Allen.  Yes,  it  is. 

Mr.  Luken.  Could  you  indicate  which  ones  are  more  common  than 
others  ? 

Mr.  Allen.  I  suppose  poor  nursing  care  and  practices  would  be  one 
of  the  common  deficiencies. 

Catheter  care,  for  example,  we  see  a  lot  of  problems  with  that. 

There  are  also  deficiencies  

Mr.  Luken.  You  mentioned  pharmaceuticals. 

Mr.  Allen.  We  see  problems  with  pharmaceuticals  in  many,  many 
cases. 

Mr.  Luken.  What  kinds  of  problems  ? 

Mr.  Allen.  I  would  say  in  about  half  of  the  cases  there  will  be 
problems  in  the  pharmaceutical  area  which  may  range  all  the  way 
from  lack  of  documentation  of  the  administration  of  the  drug  to  abus- 
ing the  PRN  principle. 

Mr.  Luken.  Have  you  had  any  surveys  of  an  error  in  administra- 
tion of  the  drug? 

Mr.  Allen.  No,  sir. 

Mr.  Luken.  Can  you  tell  us  about  how  often  errors  occur? 

Mr.  Allen.  I  think  there  would  be  errors  either  in  administration 
of  drug  or  in  the  documentation  or  the  clinical  records.  Sometimes  it 
is  hard  to  tell  where  this  error  occurs.  We  will  see  that  in  half  of  the 
facilities.  I  understand  it  is  somewhat  prevalent  in  hospitals,  too. 

Mr.  Luken.  You  could  not  tell  the  percentage  of  error. 

Mr.  Allen.  No,  I  don't  have  that. 

Mr.  Luken.  Do  you  have  it  anywhere  in  your  records  ? 

Mr.  Allen.  I  don't  believe  so,  Mr.  Luken.  We  may  search  for  some- 
thing and  see  whether  we  do. 

Mr.  Luken.  I  think  we  would  appreciate  having  anything  like  that 
that  you  might  be  able  to  submit. 

Mr.  Moss.  Would  you  like  the  record  left  open  to  receive  the 
material  ? 

Mr.  Luken.  It  does  not  sound  as  though  chances  are  too  promising. 

Mr.  Moss.  It  will  be  noted.  If  such  material  is  found,  would  you 
communicate  with  the  subcommittee  promptly  so  it  can  be  included  in 
the  record  at  this  point  ? 

[The  material  requested  is  not  available.] 

Mr.  Allen.  Yes,  sir,  Mr.  Chairman. 

Mr.  Luken.  Has  the  welfare  unit  done  any  study  ? 

Mr.  Allen.  The  welfare  unit  may  have  more  studies  than  we  have. 
I  shall  check  with  them  and  see  what  they  have. 

[The  material  requested  is  not  available.] 

Mr.  Luken.  You  mentioned  the  vendor  hold.  Your  department 
would  recommend  that  the  Department  of  Public  Welfare  withhold 
funds  for  that  facility  in  a  particular  instance.  Is  that  right? 

Mr.  Allen.  Yes,  sir. 

Mr.  Luken.  So  that  that  particular  facility  is  sort  of  in  limbo  for  a 
time ;  is  that  right  ? 

Mr.  Allen.  The  way  the  vendor  hold  works  is  this :  it  is  an  inter- 
mediate step  between  a  compliance  or  warning  letter  and 
decertification. 
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Mr.  Luken.  What  happens  to  the  facility  during  that  period  ? 

Mr.  Allen.  The  facility  in  most  cases  will  continue  to  operate,  as 
most  of  them  would. 

Mr.  Luken.  It  is  not  a  penalty,  then,  but  just  a  warning? 

Mr.  Allen.  It  is  not  a  penalty  except  that  the  funds  are  withheld. 
Then  when  the  funds  are  released  in  most  cases  the  entire  amount  of 
the  funds  is  released.  There  would  be  an  indirect  penalty  because  any 
time  funds  are  held  it  will  cost  somebody.  There  would  be  the  matter  of 
interest  that  will  cost  the  facility. 

Mr.  Luken.  Can  you  give  us  some  indication  as  to  how  long  funds 
have  been  held  and  the  percentage  of  cases? 

Mr.  Allen.  In  my  statistics  I  show  that  last  year  we  instituted  53 
vendor  holds  on  facilities  during  a  1-year  period  of  time. 

When  we  compiled  these  statistics  for  this  particular  report  I  found 
there  were  not  as  many  vendor  holds  being  done  as  I  thought  there 
had  been. 

Mr.  Luken.  Is  that  53  different  institutions? 

Mr.  Allen.  Fifty-three  different  institutions,  most  likely.  There 
could  be  some  repeats  during  the  12-month  period. 

Mr.  Luken.  How  long  a  time  were  the  vendor  holds  in  effect? 

Mr.  Allen.  It  would  depend  on  the  nature  of  the  deficiency  and 
how  soon  the  deficiency  is  corrected. 

Mr.  Luken.  I  assumed  that.  Could  you  respond  to  the  question, 
which  is  cumulatively  about  how  long  did  these  vendor  holds  actually 
put  these  facilities  collectively  and  individually  in  suspension  ? 

Mr.  Allen.  Cumulatively  I  would  say  take  6  weeks  and  multiply 
them  by  53  and  that  would  be  the  cumulative  time. 

Mr.  Luken.  On  an  average  of  6  weeks  ? 

Mr.  Allen.  Off  the  top  of  my  head  I  think  that  would  be  the 
average. 

Mr.  Luken.  So  the  penalty  on  the  average  was  6  weeks  withholding 
of  funds? 

Mr.  Allen.  Yes,  sir. 

Mr.  Luken.  Have  any  of  them  not  been  paid? 

Mr.  Allen.  There  have  been  some  instances.  I  don't  know  that  any 
are  reflected  here  in  this  particular  example.  Part  of  the  funds  never 
have  been  paid,  or  where  we  have  certified  during  that  period,  a 
vendor  hold  had  a  lower  level  of  pay.  This  has  been  done  on  occasion. 

Mr.  Luken.  How  often? 

Mr.  Allen.  Not  very  often.  If  any  of  those  occurred  during  this 
particular  period  of  time  it  would  be  3  or  4  out  of  the  53. 

Mr.  Luken.  As  a  deterrent  the  vendor  hold  has  not  been  that  effec- 
tive. Put  it  this  way :  If  I  were  the  vendor  and  heard  your  testimony, 
it  would  not  be  too  frightening,  would  it? 

Mr.  Allen.  It  is  a  matter  of  the  interest  during  that  period  of  time, 
which  does  not  amount  to  a  whole  lot ;  that  is  true. 

Mr.  Luken.  Six  weeks? 

Mr.  Allen.  Yes,  sir. 

Mr.  Luken.  Six  weeks  on  the  average? 

Mr.  Allen.  Yes. 

Mr.  Luken.  Pursing  another  point  on  page  4,  you  mention  when 
your  field  personnel  recommend  certain  actions,  that  after  certain 
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inquiries  by  their  supervisors  a  field  recommendation  may  be  changed, 
adjusted,  or  modified. 

Do  you  mean  that?  Is  the  field  recommendation  changed,  adjusted, 
or  modified. 

Mr.  Allen.  In  Texas  we  have  a  big  geographical  area.  We  have 
seven  field  offices.  Many  of  the  smaller  States  will  operate  with  one  cen- 
tral office. 

In  a  sense  we  are  operating  with  one  central  office,  the  same  as  many 
other  States,  except  we  have  the  units  somewhat  isolated. 

Therefore,  in  order  to  have  State  uniformity  we  need  to  make  the 
final  determinations  in  Austin. 

Mr.  Luken.  I  would  like  to  pursue  just  how  that  is  done.  Do  you 
do  it  by  changing  the  recommendation  or  simply  not  following  it  ? 

Mr.  Allen.  By  changing  the  recommendation  or  what?  I  did  not 
understand  your  question. 

Mr.  Luken.  The  language  states  that  the  field  recommendation  is 
changed,  adjusted  or  modified  in  making  the  final  action.  You  actually 
change  the  field  recommendation  or  do  you  just  feel  free  not  to  follow 
it  if  you  do  not  agree  with  it  ? 

Mr.  Allen.  Sometimes  we  have  to  change  a  field  recommendatior 
There  are  reasons  we  have  to. 

Mr.  Luken.  That  appears  to  be  a  little  unusual,  to  change  a  recom 
mendation.  We  understand  your  not  following  the  recommendation 
for  good  and  valid  reasons,  but  that  is,  in  effect,  changing  a  record, 
is  it  not,  when  you  change  a  recommendation  ? 

Mr.  Allen.  Perhaps  my  better  wording  would  be  we  do  not  follow 
the  recommendation.  We  take  some  other  course. 

The  recommendation  may  be  in  error.  There  are  several  reasons  we 
do  this. 

Mr.  Luken.  A  lot  of  records  reflect  errors,  but  records  are  there  for 
a  purpose.  One  of  the  reasons  for  a  recommendation  would  be  if  some- 
body wanted  to  review  it  they  would  have  the  opportunity  to  see  the 
recommendation. 

What  seems  disquieting  here  is  that  you  are  suggesting  by  your 
language  that  the  recommendation  is  changed.  Do  you  mean  that  ? 

Mr.  Allen.  Let  us  take  an  example  and  perhaps  this  will  clarify  it. 

We  had  on  a  facility  a  recommendation  which  came  from  the  field 
staff  recently  to  go  to  contract  cancellation  or  decertification.  This 
would  be  a  step  all  the  way  from  full  certification  to  decertification 
without  any  intermediate  step. 

Unless  the  situation  is  very  severe,  and  we  determined  that  it  was  not 
in  this  particular  instance,  then  to  take  an  action  like  that  would  be  in- 
consistent with  actions  we  had  taken  with  other  facilities. 

Mr.  Luken.  Who  made  the  recommendation  ? 

Mr.  Allen.  The  field  staff. 

Mr.  Luken.  They  made  a  recommendation  ? 

Mr.  Allen.  Of  decertification  which  would  be  

Mr.  Luken.  What  kind  of  form  was  that  in  ?  Was  it  a  letter  ? 

Mr.  Allen.  Narrative  or  letter  form.  Then  they  made  

Mr.  Luken.  Is  that  letter  still  in  the  record  ? 

Mr.  Allen.  Yes.  it  is  on  the  record. 

Mr.  Luken.  Did  the  field  staff  then  change  its  recommendation  ? 
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Mr.  Allen.  No.  There  was  an  order  that  we  made  in  the  central 
office  which  would  refer  to  that  particular  recommendation  and  show 
what  the  final  recommendation  or  final  action  was. 

Mr.  Luken.  They  really  did  not  change  the  recommendation.  They 
simply  did  not  follow  it. 

Mr.  Allen.  Not  in  written  form.  Then  the  recommendation  was  not 
followed.  All  right,  I  will  go  with  that  wording — the  recommendation 
was  not  followed. 

Mr.  Lukex.  There  may  be  no  problem  at  all.  Maybe  we  are  having 
a  little  problem  with  language  here. 

If  you  ordered  your  field  staff  to  change  their  recommendations 
after  they  made  them,  that  might  be  a  problem.  Not  following  them 
would  not  be  the  same  kind  of  problem. 

Mr.  Allen.  We  do  not  order  them  to  change  their  recommendations 
that  I  am  aware  of.  We  in  the  central  office,  in  analyzing  it,  did  not  fol- 
low the  recommendation.  That  is  true. 

Mr.  Lukex.  From  what  you  say,  then,  I  have  no  particular  problem. 

I  think  that  is  all  I  have,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Segal  ? 

Mr.  Segal.  I  wanted  to  continue  with  the  example  of  Theall  Nurs- 
ing Home.  You  determined  in  the  May  1977  inspection  that  there  was 
a  pharmaceutical  deficiency,  and  based  on  that  and  others  you  then 
sent  a  letter  to  the  facility  to  develop  a  plan  of  correction. 

I  would  like  to  ask  you  this.  When  you  determine  deficiencies  do 
you  take  into  consideration  other  materials  available  to  you  such  as 
from  the  medical  assistance  unit  ? 

Mr.  Allen.  If  we  are  talking  about  a  formal  survey,  a  resurvey,  or 
an  automatic  cancellation  clause  visit,  we  will  in  most  cases  not  take 
information  from  the  medical  assistance  unit  because  there  are  certain 
forms  and  procedures  we  have  to  go  through  to  do  that  type  of  survey 
and  visit. 

On  those  in-between  visits,  when  we  go  out  on  complaint  investiga- 
tion or  for  other  reasons,  or  we  decide  it  is  time  to  go  in  and  see  about 
a  facility,  we  can  consider  the  reports  of  the  medical  assistance  units. 

The  medical  assistance  units  endeavor  not  to  go  into  a  facility  at  a 
time  very  close  to  the  time  we  have  to  go  in  to  satisfy  a  recertification 
visit  or  a  visit  for  a  contract  cancellation  period. 

Mr.  Segal.  Can  you  tell  from  this  survey  cover  sheet  on  May  24,  25, 
26  and  27  whether  this  is  an  annual  certification  ? 

Mr.  Allen.  It  appears  to  be  to  me. 

Mr.  Segal.  Mr.  Chairman,  I  would  like  to  enter  into  the  record  ex- 
hibits 2  and  3  because  they  would  be  appropriate  for  an  annual  inspec- 
tion. They  would  be  taken  into  consideration.  .  . 

Mr.  Moss.  The  exhibits  will  be  inserted  m  the  record  at  this  point. 

[Exhibits  2  and  3  referred  to  follow :] 
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EXHIBIT  2 


'fiJECT:      Thsall  Nvd'eir.g  Home,  Dallas,  Texas 


1*  tSM 


TO: 


FROM: 

~i  r 


Medical  Assistance  Unit  669 
3300  Mockingbird 
Dallas,  Texas  75235 


Medical  Assistance  Unit  669 


DATE:     April  28,  1976 


The  word  "i'ilthy"  is  not  a  general  part  of  my  vocabulary,  and  yet  sometimes 
it  is  the  only  word  that  properly  describes.    Such  is  the  case  in  describing 
the  kitchen  I  round  at  The all  Nursing  Home  on  Tuesday,  April  27,  1976,  when 
1  visited  thoj-f:.    Theall  Nursing  Home  has  193  patients. 

First,  I  entsred  the  dishwashing  room  at  approximately  HjOO  a.m.    It  was  a 
disaster  area,    Breakfast  dishes  had  not  been  cleaned  up,  and  there  were 
Scrambled  n^gs  fleeting  arcxuid  on  the  floor.    Next  I  entered  the  kitchen 
proper*    Th'i  floor  was  uliay  with  lettuce  leaves  and  other  food  that  had  not 
boon  mopped  up  or  sv.-ept  up.    The  tables  and  work  areas  ware  all  dirty  and 
there  did  not  seea  to  be  enough  people  in  the  kitchen  to  got  the  Job  done. 
There  was  by  no  raeens  a  week's  supply  of  food  in  the  pantry.    In  fact, 
since  thit;  fa  : J  lity  added  120  beds  recently,  I  doubt  that  the  pantry  ie 
large  enough  lo  hold  a  week's  supply  of  food.    Right  in  the  middle  of  the 
kitchen  floor  was  s  largo  plastic  container  marked  "oven  cleaner."  tthat 
this  was  doing  in  that  spot  I  do  not  know.    It  certainly  had  not  cleaned  the 
oven  because  it  was  caked  with  grease.    They  were  serving  spaghetti  at  a 
quarter  till  12jOO,  and  thsy  bad  already  cooked  the  spaghetti  and  the  big 
container  was  sitting  on  the  countertop  cooling.    You  can  imagine  what  it 
tasted  like  at  12sO0.    I  will  not  mention  names,  but  the  person  who  accom- 
panied me  into  the  kitchen  admitted        v=ould  not  eat  a  meal  served  froa 


,  to  c<  il  you  truthfully,  the  sight  and  Bmell  of  that  kitchen  made,  me 

0  3  Utle  n/iuaoated,  and  I  might  have  found  even  more  wron^  if  I  could  bave 
oteyod  1n  i,h.  re  and  looked  around  more. 

If  could  see  this  kitchen,  she  would  have  the  vapors.    It  would 

probably  tarn  red  hair  to  white. 

You  know  I  u.-ld  you  at  one  point  I  thought  the  kitchen  was  not  under-staffed. 

1  mean  to  r.   r«ct  tli&t  statement.  in 

,  wj ;  ii  approximately  I'OO  patient*-:  has  seven  (7)  dietary  people  in  the 
morning  an.     .v?n  (?)  dietary  people  in  the  afternoon.  ,  with 

U,!,  pat  •  \'  .■    h<    eleven  (t.u  dietary  pe-rsonael  in  the  looming  and  eleven  (ll) 
c' is  vary  i  .       int.'!.  in  the  c   mlng.    You  can  see  tliat  witb  >ive  (5)  dietary 
•  ...        Jr.         v!cr.,iri;  .  nd      or  (u)  in  the  e\  urine,  Ibe.V;  .  is  under- ..i  :■>>. 
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However,  I  question  that  this  email  kitchen  would  hold  many  more  people.  It 
sfcerus  that  when  Theall  enlarged  their  facility,  they  failed  to  consider  their 
auxiliary  services. 

The  rest  of  the  facility,  I  must  admit,  was  a  little  better  than  usual,  but 
-here  were  still  dirty  wheel  chairs,  dusty  bed  frames,  no  towels  or  wash 
clothes,  styrcfoam  pitchers,  urinals  on  the  bedside  tables,  and  so  forth. 

I  am  writing  to  you,  as  you  requested,  and  would  appreciate  any  help  you 
can  give  me  in  calling  Theall' s  hand  in  the  dietary  situation. 
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EXHIBIT  3 


State:  Department  of  Public  Welfare 

Hedical  Assistance  Unit  bb^  V^SJt' 

Executive  Towers  -  Suite  100  Nv".Z  ;' 
3300  W  flockingbird  Lane 

Dallas^  Texas  75535  wavm?oNm0Js?"n7» 

Hay      ifll      1  '  i  .  b  BOARO  MEMBERS 

OCORGt A  CUTLER 


Theall  Nursing  Home  h.lma* c  moore 

11301  Dennis  Road  BKH'">NO 

Dai'lasi  Texas  TSSd^  jamie  h  clement* 

Dear 


Tnis  letter  follows  my  visit  in  your  facility  the  morning  of  Hay 
IS-i   n?b«     be  discussed  in  detail  the  problem  areas  found  during  the 
visit.     The  primary  areas  are  the  dietary  depatment  and  the  house- 
keeping department. 

The  housekeeping  continues  to  be  marginal  since  my  last  visit  in 
April.     The  patients  bathrooms  that  I  looked  at  were  clean.  The 
patients  closets  were  generally  cluttered  and  crowded.     I  realize 
this  is  an  on-going  problem  since  the  patients  have  many  "posses- 
ions".    The  b=dsicie  table  drawers  were  dirty  -  on  the  skilled  wing. 
The  iinen  storage  room  on  your  skilled  wing  was  cluttered  with  many 
items  of  linen  and  patient-care  materials  on  the  floor  -  {mechanical 
lift  seat  -  heel  protectors-  restraints}. 

All  of  the  wheel  chairs  that  I  observed  needed  a  general  vigorous 
cleaning.  i 

The  wails  in  most  of  the  patients  rooms  on  the  skilled  wing  would 
benefit  from  a  vigorous  scrubbing. 

The  carpeting  on  the  ICF  III  wing  is  in  dire  need  of  shampooing. 
As  you  can  see-i  the  above  problems  are  not  related  to  the  early  hour 
of  my  visiti  but  reflect  generaly  the  need  for  continued  diligence 
in  basic  housekeeping  procedures. 

The  dietary  department  is  a  great  concern  and  seems  to  be  getting 
worse  instead  of  better.     The  physical  plant  is  very  small  and  crowd- 
ed to  prepare   food  for  two  hundred  patients.     As  you  are  aware-,  there 

are  many  varied  complaints  about  the  food  service. 

1.  Poorly  prepared 

2.  Inadequate  amounts  with  no  offer  of  substitute  or  second 

servings 

3.  Too  many  starches 

4.  Pood  preferences  not  observed 

5 .  Co] d  food 

b.  To;:-  much  starch 
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While  I  was  in  your  facility!  I  had  the  oppontunity  to  observe  some 
breakfast  trays  served  -  they  ware  served  within  your  time  frame  stated 
for  breakfast. 

In  room  six  D  -Cb5>  had  pureed  diet  written  on  diet  card  - 

general  diet  on  plate  -  and  eighteen  hundred  -CISCO  calories  ADA  or- 

dered on  the  chart-     After  some  searching  the  found 
diet  card  that  stated  eighteen  hundred  -flSOQ}  calories  ADA.     Uhen  asked 
how  often  checked  cards  statedi  "whenever  I  have  time". 

'Je  observed  the  noon  meal  to  be  served.     Included  was  a  salad  plate  with 
a  scoop  of  tuna  fish  salad-,  a  scoop  of  potatoe  saladn  a  package  of  crackers 
and  two  or  three  peach  slices.     All  this  was  arranged  on  lettuce  leaves. 
I  must  say  it  wa.<    an  attractive  plate.     fly  concern  was  that  their  plates 
were  not  refrigerated  until  I  mentioned  the  need  at  10:30  A.H.     In  ob- 
serving the  walk-in  refrigerator  I  found  it  crowded  and  cluttered.  At 
that  point  in  time  it  would  have  been  impossible  to  find  a  place  to  put  the 
salad  plates.     fiy  other  concern  was  that  only  three  cans  of  tuna  {four 
pounds  per  can>  had  bt?en  used  to  prepare  one  hundred  and  twenty  -C i S □> 
plates.     Three  cans   [four  pounds  per  can>  of  tuna  provide  two  -C2J  ounces 
of  protein  for  ninety  six  {TbJ  patients.     There  may  have  been  eggs  added 
to  this  salads  but  I  did  not  observe  any.     As  the  noon  meal  continued  to 
be  prepjre-d  vigorous  sweeping  was  underway.     You  did  ask  that  it  be  de- 
layed . 

Three  patients  who  were  complaining  of  inadequate  amounts  stated  it  was 
general  practice  to  prepare  sandwiches  with  only  on*  piece  of  bread  cut 
in  two  pieces. 

As  I  mentioned  in  our  conversation-!  where  canned  fruiti  such  as  pears 
or  peach  halve:'-,  is  served  as  desserti  two  t2>  halves  must  be  served. 

The  serving  cirts  were  found  dirty  at  10:30  A.M.     You  stated  they  were 
cleaned  just  prior  to  meal  service. 

In  general t  t  I  would  say  your  dietary  service  needs  organiza- 

tion and  management. 

While  visiting  the-  patients  with  the  Director  of  Nursing  I  found  the 
fol lowing : 

Room  five  IS1 

1.     Mac  no  nurse  call  light  available.     It  had  been  removed  from  the  wall 
and  there  was  no  temporary  device  available  to 

Room  seven  C  -CVO 

1.  No  02  sign  in  sight. 

2.  Vital  signs  sporadically  documented  on  this  obviously  terminal  patient. 

3.  stated  nad  had  no  intake  for  over  twenty  four  -C2MJ 
hours.  No  attempt  had  been  made  to  notify  the  for  orders  of 
"Nc  alternate  route  cf  intake  desired". 

4.  At  apprcxima!    ly  1:30  A.H.   there  was  no  urinary  output  in  the  catheter- 
bar.     The  output  documentation  was  sporadic  also.     Although  it  is  not 
-"ecjiired  as  statedi  T  would  think  this  is  basic  nursing 
practice  to  •    .'.sure  cath;  ber  output  every  eight  f©}  hours. 


178 


£.  stated  the  was  to  visit  the  patient  that  day. 

b.     Oral  hygiene  was  very  poor. 

On  our  last  visitn  stated  that  was  going  to  use  closed 

irrigation  set-up- for  syringe  feeders.     I  found  none  of  these  during 

my  visit.     I  did  find  only  one  clean-i  labeledi  dated  ^aseptic  syringen 
and  four  very  soilerfi  unlabeled-!  undatedi  uncovered  syringes  in  patients 

drawers • 

I  felt  the  altitude  of  nursing  personnel  had  improved  somewhat. 
Please  feel  free  to  call  on  me  for  any  assistance  I  can  give  you. 


Sincerely i 
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Mr.  Segal.  I  would  like  to  note,  while  you  have  a  chance  to  read 
some  of  it,  that  the  only  reason  for  mentioning  these  at  this  point  is 
that  there  is  a  communication  here  to  a  Sharon  Eubanks,  and  it  starts 
off  with  the  date  of  April  28, 1976. 

It  states : 

The  word  "filthy"  is  not  a  general  part  of  my  vocabulary,  and  yet  sometimes 
it  is  the  only  word  that  properly  describes.  Such  is  the  case  in  describing  the 
kitchen  I  found  at  Theall  Nursing  Home  on  Tuesday,  April  27,  1976,  when  I 
visited  there. 

Then  along  the  way  there  are  mentioned  such  things  as  "slimy  with 
lettuce  leaves  and  other  food  that  had  not  been  mopped  up  or  swept 
up." 

Further  down  in  the  next  paragraph : 

*  *  *  to  tell  you  truthfully,  the  sight  and  smell  of  that  kitchen  made  me  a  little 
nauseated,  and  I  might  have  found  even  more  wrong  if  I  could  have  stayed  in 
there  and  looked  around  more. 

At  that  time,  when  you  send  out  and  determine  a  plan  of  correc- 
tion, would  you  consider  decertification  or  stringent  action  beyond  a 
plan  of  correction  based  on  the  kind  of  information  that  the  medical 
assistance  unit  conveyed  to  you  in  this  memorandum  ? 

Mr.  Allen.  If  we  are  to  take  stringent  action  against  a  facility  we 
will  need  to  make  some  kind  of  a  visit  there  ourselves. 

This  information  can  be  given  a  lot  of  credence.  We  will  take  the 
information  given  here  along  with  what  we  see. 

We  cannot  take  drastic  action  against  a  facility  based  on  another 
department's  visit  completely. 

Mr.  Segal.  I  do  not  mean  to  suggest  that  based  on  the  April  28 
memorandum  of  the  medical  assistance  unit  that  you  take  action.  I 
am  suggesting  that  that  memorandum,  based  on  deficiencies  you  sub- 
sequently found  in  your  annual  survey  in  May  of  1976,  might  lead 
you  to  consider  that  action. 

Mr.  Allen.  That  is  right. 

Mr.  Segal.  Did  you  consider  decertification  of  Theall  at  that  point  ? 
Mr.  Allen.  Apparently  not,  because  the  information  did  not  get  to 
me. 

Mr.  Segal.  Mr.  Chairman,  I  would  like  to  enter  what  is  marked 
exhibit  No.  4.  This  is  a  memorandum  from  the  health  facility  surveyor 
to  Mr.  Howard  Allen,  director,  nursing  and  convalescent  homes 
division. 

Mr.  Moss.  That  will  be  placed  in  the  record  at  this  point. 
[Exhibit  4  referred  to  follows:] 
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EXHIBIT  4 

Texas  Department  of  Health  Resources 

AUSTIN  TEXAS 
INTER-OFFICE 

Georgia  Carpenter,  R.N.  Surveyor  Mr.  Howard  C.  Allen,  Director 

pfi0M   John  B.  Kumpf,  Health  Facility  Surveyor    T0  Nursing  and  Convalescent  Homes  Division 

:T    SNF  AND  ICF  III  SURVEYS  -  THEALL'S  NURS] 

Attn:    Fred  A.  Raby,  Certification  Officer 

KARRATIVE 


On  May  24,  23,  26  and  27,  1976,  a  complete  survey  for  SNF,  ICF  III,  Title  VI, 
routine  inspection,  complaint  investigation  and  negative  614  follow-up  was 
accomplished  by  John  B.  Kumpf,  Health  Facility  Surveyor,  and  Georgia  Carpenter, 
R.N.  Surveyor. 

Present  for  the  facility  were  Michael  Osbom,  Administrator,  and  Aileen  Johnson, 
R.N.,  Director  of  Nurses. 

Based  on  the  deficiencies  noted  we  recommend  a  12  months  provider  agreement  with 
an  automatic  60  day  cancellation  clause. 


JBK:da 

cc:    T.  B.  Bowdre,  Zone  Administrator 

Dr.  Mary  Killingsworth,  Director,  MAU  #668 
Carol  Engleman,  R.N.  Chief  Nurse  Specialist 


DATE  5~27-76 
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Mr.  Segal.  The  last  paragraph  states  as  follows:  "Based  on  the 
deficiencies  noted  we  recommend  a  12  months'  provider  agreement  with 
an  automatic  60-days  cancellation  clause." 

Do  I  understand  rightly  that  at  that  point  the  recommendation 
was  that  they  be  given  a  notation  of  the  deficiencies  which  existed  and 
a  plan  of  correction  and  a  60-day  cancellation  clause?  Is  that  a  proper 
interpretation? 

Mr.  Allen.  That  is  correct.  The  recommendation  here  is  to  give  a 
12  months'  provider  agreement,  which  would  be  a  subsequent  provider 
agreement,  or  a  new  provider  agreement. 

At  some  point  within  that  agreement  there  would  be  a  cancella- 
tion clause  with  a  correction  date  and  a  cancellation  date  of  60  days 
apart. 

Mr.  Segal.  May  I  enter  into  the  record  exhibit  No.  5,  and  I  would 
like  an  interpretation  from  Mr.  Allen.  This  is  a  letter  indicating 
when  a  cancellation  notice  would  take  effect. 

Mr.  Moss.  Exhibit  5  will  be  entered  in  the  record  at  this  point. 

[Exhibit  5  referred  to  follows :] 
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Texas  Department  of  Health  Resources 


Fratis  L.  Duff,  M.D.,  Dr.P.H. 
Director 

Raymond  T.  Moore,  M.D. 
Deputy  Director 


August  9,  1976 


1100  West  49th  Street 
Austin,  Texas  78756 
(512)  454-3781 


Mr.  Michael  Osborn,  Administrator 
Theall  Nursing  Home 
11301  Dennis  Road 
Dallas,  Texas  75229 

Dear  Mr.  Osborn: 


Re: 


Members  of  the  Board 

Robert  D.  Moreton,  Chairman 

William  J.  Foran,  Vice-Chairma 

N.  L.  Barker  Jr. 

Roderic  M.  Bell 

Johnnie  M.  Benson 

H.  Eugene  Brown 

Bill  Burton 

Charles  Max  Cole 

Francis  A.  Conley 

William  J.  Edwards 

Sterling  H.  Fly  Jr. 

Raymond  G.  Garrett 

Bob  D.  Glaze 

Blanchard  T.  Hollins 

Raul  Jimenez 

Maria  LaMantia 

Philip  Lewis 

Royce  E.  Wisen  baker 


Skilled  Nursing  Facility 
Intermediate  Care  III 
Intermediate  Care  II 


This  office  has  processed  a  survey  report  of  your  facility,  as  checked  above,  to  the 
State  Department  of  Public  Welfare  for  the  purpose  of  certifying  your  eligibility  to 
receive  a  time-limited  provider  agreement. 

We  are  certifying  your  facility  for  a  new  provider  agreement  with  a  cancellation  clause. 

Automatic  cancellation  of  your  agreement  will  occur  on    October  15,  1976  ,  unless  ^3 

correction  of  all  deficiencies  has  been  made  and  verified  by  our  representative  on  or 

after    August  15,  1976  ,  which  is  either  the  final  date  for  correction  of  all 

deficiencies  or  the  beginning  date  of  your  new  agreement,  whichever  is  later. 

Health  deficiencies  are  recorded  on  the  SSA-2567  dated     May  27,  1976  ,  and 

are  to  be  corrected  by     June  27,  1976                «    Life  Safety  Code  deficiencies  are 

recorded  on  the  SSA-2567  dated     May  10,  1976   ,  and  are  to  be  corrected  by 

August  15,  1976  . 

Should  you  have  any  questions,  please  feel  free  to  contact  this  office. 


Sincerely, 


Howard  C.  Allen,  Director 

Nursing  and  Convalescent  Homes  Division 


cc:    Mr.  Thomas  B.  Bowdre,  Zone  Administrator  (2) 
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Mr.  Segal.  Am  I  correct,  Mr.  Allen,  where  it  states  "Automatic 
cancellation  of  your  agreement  will  occur  on  October  15,  1976,  unless 
correction  of  all  deficiencies  has  been  made  and  verified  by  our  repre- 
sentative on  or  after  August  15, 1976"  ? 

Mr.  Allex.  That  is  correct. 

Mr.  Segal.  This  is  the  form  of  cancellation  agreement  which  was 
referred  to  as  the  recommendation  ? 
Mr.  Allex.  That  is  correct. 

Mr.  Segal.  This  letter,  signed  by  Howard  C.  Allen  to  Mr.  Michael 
Osborn,  is  dated  August  9, 1976. 

It  states  that  "Health  deficiencies  are  recorded  on  the  SSA-2567 
dated  May  27, 1976,  and  are  to  be  corrected  by  June  27, 1976." 

Is  that  a  normal  procedure,  to  send  on  August  9  a  notification  that 
all  the  deficiencies  would  need  to  be  corrected  by  June,  the  previous 
June? 

Mr.  Allex.  That  is  a  normal  procedure. 

Mr.  Segal.  That  is  normal  ? 

Mr.  Allex.  Would  you  repeat  the  question  ? 

Mr.  Segal.  Is  the  normal  procedure  to  send  a  letter  on  a  given  date, 
in  this  case  August  9,  1976,  and  indicate  to  the  nursing  home  that  the 
health  deficiencies  which  were  noted  in  May  are  to  be  corrected  by 
June  27,  1976,  a  time  period  of  approximately  30  to  45  days  previous 
to  the  date  of  the  letter  ? 

Mr.  Allex.  I  see  what  you  mean  about  the  days.  That  does  not  ap- 
pear normal  to  me. 

Mr.  Segal.  Getting  back  to  the  overall  point  of  the  cancellation,  the 
point  is,  according  to  your  testimony,  no  matter  what — if  the  deficiency 
is  not  corrected  by  October  15,  1976,  the  home  will  be  decertified.  Is 
that  the  way  the  process  works  ? 

Mr.  Allex.  These  are  the  deficiencies  listed  at  the  time  of  the  survey. 
We  are  talking  about  those  deficiencies  ? 

Mr.  Segal.  Yes. 

Air.  Allex.  We  may  not  be  talking  about  new  deficiencies  here. 
Mr.  Segal.  These  are  the  deficiencies  found  in  the  May  24,  25,  26,  27, 
1976,  survey. 

Mr.  Allex.  Yes,  we  are  talking  about  those  deficiencies.  The  can- 
cellation date  is  October  15.  According  to  Federal  regulations  when 
we  look  at  a  facility  in  reference  to  the  cancellation  clause,  the  de- 
ficiencies have  to  be  corrected  or  very  substantial  progress  made.  There 
is  a  regulation  regarding  substantial  progress  before  rescinding  the 
cancellation  clause. 

Mr.  Segal.  If  I  might  enter  exhibit  No.  6,  Mr.  Chairman. 

Mr.  Moss.  It  will  be  placed  in  the  record  at  this  point. 

[Exhibit  6  referred  to  follows:] 
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EXHIBIT  6 


 „  .          -FOR  Gt€AR  COPIES  PLEASE  PRESS  flf 

OMB  NoP.P72-R0931 

STATEMENT  OF  DEFICIENCIES  AND  PLAN  OF  CORRECTION 

DATE  SURVEY  COMPLETED 

May  27,  1976 

THEALL  NURSINGHOME 

11301  Dennis  Road,  Dallas,  Texas  75229 

NOTE:   This  document  contains  a  listing  of  the  deficiencies  cited  by  the  surveying  State  Agency~as  requiring  correction. 

 -The  Summary  Statement  of  Deficiencies  is_bfl?ed  on  the  surveyor's  professional  knowledge  and  interpretation  of 

Medicare  and/or  Medicaid  requirements.  In  the  column  Provider's  Plan  of  Correction,  the  statements  should  RSbz 
fleet  the  facility's  plan  for  corrective  action  and  anticipated  time  for  correction.  Copies  of  this  form  will  be  -~ 
kept  on  file  at  local  Social  Security  and-Public  Assistance  Offices,  to  be  made  available  to  the  public,  upon 
request.   -  — -~ 


PROVIDER'S  PLAN  OF  CORRECTION  WITH  TIME  TABLE 


1.  F67  II.  GOVERNING  BODY  AND  MA NAG 
EMENT  405. 1121 (k)  There  is  no 
documentation  to  indicate  that 
each  patient  is  'informed  of  his 
rights  prior  to  and  at  the  time 
of  admission  and  during  stay. 

2.  F133  V.  NURSING  SERVICES  405. 112? ■ 
(b)  Documentation  indicates  tha 
IV  s  have  been  started  by  LVNs 
with  no  documentation  of  qual- 
ifications or  job  descriptions 
requiring  LVNs  to  perform  this 
duty. 

3.  Fl69^  F17U  F172      T338,  T339, 
T'348,  T3*+9  V.   NURSING  SERVICES 
405.1124(d)     RESIDENT  RECORD - 
OVERALL  PLAN  45CFR249. 12(a) (4) (i 
(C)  HEALTH  SERVICES  45CFR  249.12 
(a)(9)(iv)     There  is  no  input 
from  the  Dietary  Service  into 
the  Patient  Care  Plan  nor  are 
there  signatures  or  titles  of 
person  developing  and  reviewing 
the  Nursing  portion  of  the  Pat- 
ient Care  Plan. 

4.  F242  VI.  DIETETIC  SERVICES  405. 
1125(f)  Disposable  gloves  worn 
by  dietary  employees  were  used 
in  an  unhygienic  manner;  gloves 
touched  other  than  clean  surface 


1.    F67  II.  Governing  Body  and  manage- 
ment 405.112l(k)    Procedure  has  been 
initiated,  forms  obtained  and  are  being 
mailed  to  patients  or  sponsors  immed-" 
lately 


2.    F133  V.    Nursing  Services  4057TI24; 
(b)    This  was  stopped  immediately  on 
May  27,  1976. 


3.  Fl69^F171,  F172,  T338,-T339-^-   - 

T348,  T349,  V.  Nursing  Services 
405.1124  (d)  Resident  Re cord -Overall 
Plan  45CFR249.12(a)(4)(i)(C)  Health 
Services  45CFR  249.12  (a)(9)  (iv) 

A.  The  Dietitian  will  start  doing  these 
and  substantial  progress  will  be  made 
within  the  next  thirty  days  or  prior  to 
June  27,  1976. 

B.  Signatures  are  being  obtained  immed- 
iately and  inservice  is  being  held  with 
those  concerned  with  Nursing_Care  Plans. 

4.  F242  VI.  Dietetic  Services  405.1125(f -] 
Further  inservice  is  being  held  with 
Dietary  to  correct  this  situation  prior 
to  June  27th,  1976. 


*Any  deficiency  statement  ending  with  on  asterisk  (*)  denotes  a  co 
vided  it  is  determined  that  other  safeguards  provide  sufficient  protecli 
State  Agency  has  recommended  that  the  deficiency  be  waved  fo-  this  rc 
this  will  be  noted  In  the  right  hand  column  opposite  the  deficiency  stu 


which  the  institution  may  be 
the  patients.   The  qsterisk 
If  the  State  Agency 


cusei 

sans  that  the  surveying 
ndotion  has  been  accepted. 
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S  GOVERMME* 


MINTING  0^F<E :] 
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STATEMENT  OF  DEFICIENCIES  AND  PLAN  OF  CORRECTION 

Continuation  Sheet 


OMB  No.  72-R0931 


May  27,  1976 


THEALL  NURSING  HOME 


11301  Dennis  Road,  Dallas,  Texas  75229 


PROVIDER'S  PLAN  OF  CORRECTION 


5j7   F246  -  VI.  DIETETIC  SERVICES  

405.1125(g)    Plates,  bowls,  and| 
"plate  covers  not  sanitized  to 
sight  and  touch* due  to  water 
on  plates  and  plate  covers  and 
residue (apparently  from  dish 
washing  machine)  on  plates  and 
bowls . 

6.  F268~  VIII.  PHARMACEUTICAL  SER- 
VICES 405.1127(a)     The  facility 
does  not  maintain  documentation 
of  the- Pharmacists  monthly  re- 
view of  medications  for__each 
patient. 

7.  F301,   F302,  F303  X.  DENTAL  SER- 
VICES 405.1129) (a)     There  is 
no  documentation  of  the  advis- 
ory dentist  participating  in 
staff  development  program  nor 
recommending  oral  hygiene  pol- 
icies and  practices  for  the 
care  of  patients. 

8.  F349  XIII.  MEDICAL  RECORDS 
405.1132(c)     Alterations  and 
obliterations  were  noted  on 

4  of  8  clinical  records  review' 
ed;   identification  lacking  on 
medication  sheet  and  nurses' 
notes  in  3  of  8  clinical  recon 
reviewed;  medication  not  given 
as  ordered  by  physician  in  3 
of  8  clinical  records. 

9.  F429,   F430,  F433  XVI.  INFECTIOr 
CONTROL  405.1135(a)  There  is 
no  physician  on  the  infection 
control  committee  nor  does  the 
documentation  indicate  that 
the  committee  meets  quarterly 
on  a  regular  basis. 


5.  -  F246  VI.  Dietetic  Services  405.1125(g)^ 
Loading  procedures  were  changed  immediately, 

~_Dishmachine  to  be  checked  as  well  as  the 

"  "soap  prior  to  June  27,  1976 *- 


6.    F268  VIII.  Pharmaceutical  Services____ . 
'405.1127(a)    This  has  "been  corrected  as  - 
of  May  28,  1976.  —   


7.    F301,  F302,  F303  X.  Dental  Services 
405.1129(a).    The  dentist  has  been  contacted 
and  date  is  being  set  prior  to  June  27,  1976 
to  hold  inservice.  = 


fVfC 

8.    F349  XIII.    Medical  Records  405.1132(c) 
Investigation  will  be  held  on  the  altera- 
tions and  obliterations  found  within  the 
next  five  days. 


9.    F429,  F430,  F433  XVT.  Infection 
Control  405.1135(a)    Meetings  of  the  Infec- 
tion Control  Committee  will  be  maintained 
currently,  with  a  doctor  on  the  committee 
by  June  27,  1976. 


86-994  0-77-13 
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>ROVIDER'S  PCAN  OF  CORRECTION  WITH  TIME  TABLE 


10.  F459  XVII.  DISASTER  PREPAREDNES 
^05. 1136(b)  Disaster  plan  re- 
hearsals are  not  doeumented  k 
times  per  year  on  each  shift. 


10T~F459  XVII.  Disaster  Preparedness  - 
405.1136(b)    Schedule  has  been  set  for 
disaster  plan  rehearsals  to  be  held 
regularly  in  June ,  September  and  December 
as  a  minimum  and  any  other  times  deemed 
necessary. 


)rm  SSA-2567A, 


^3" 
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Mr.  Segal.  On  page  two  of  that,  Mr.  Allen,  there  is  an  item,  item 
No.  6,  which  discusses  pharmaceutical  services,  and  item  No.  8,  which 
discusses  medical  records. 

That  indicates  alterations  and  obliterations  noted  on  four  of  eight 
clinical  records  reviewed,  identification  lacking  on  medical  sheet  and 
nurses'  notes  in  three  of  eight  clinical  records  reviewed;  medication 
not  given  as  ordered  by  physician  in  three  of  eight  clinical  records. 

Would  these  violations,  when  identified,  not  be  considered  serious? 

Mr.  Allen.  If  we  identify  violations  like  this  as  being  serious 
enough — they  are  serious  but  being  serious  enough — to  take  very 
strong  action  against  a  facility,  I  am  afraid  we  would  have  30  to  40 
percent  of  our  facilities  not  only  in  Texas  but  in  any  other  state  which 
would  be  involved  in  a  drastic  action. 

This  goes  right  back  to  what  I  said  a  while  ago,  that  we  are  seeing 
problems  in  the  administration  of  medications  or  in  the  record  system 
generally  in  many  facilities  in  Texas,  and  I  would  say  the  same 
thing  throughout  the  United  States. 

Mr.  Segal.  I  am  sorry,  Mr.  Allen.  I  missed  the  percentage  you 
stated  as  regards  facilities  found  in  this  category.  You  said  if  we  were 
to  decertify  

Mr.  Allen.  If  we  were  to  decertify  on  the  basis  of  a  deficiency 
like  this,  then  I  would  say  we  would  have  30  or  40  percent  of  the  facili- 
ties in  Texas,  and  I  dare  say  it  would  be  the  same  in  other  parts  of 
the  country,  which  would  be  involved  in  situations  similar  to  this. 

Mr.  Segal.  Is  it  a  judgment  you  are  making  at  this  point,  then, 
that  you  would  not  consider  decertification  based  on  the  standard  in 
the  regulations,  that  is,  whether  or  not  it  is  serious,  but  make  the  deter- 
mination that  because  30  to  40  percent  of  these  facilities  may  be  found 
in  such  violation  that  you  cannot  consider  decertification  ? 

Mr.  Allen.  I  think  our  judgment  would  be  based  partly  on  just 
what  you  have  said,  that  we  would  have  to  give  some  kind  of  weight 
to  what  we  are  seeing  on  a  prevalent  basis  throughout  the  area, 
throughout  the  state,  throughout  the  nation  in  order  to  determine 
whether  or  not  this  would  be  a  deficiency  on  which  we  would  have  to 
take  strong  action  such  as  decertification. 

We  would  much  rather  assist  a  facility,  if  we  can,  to  bring  the 
facility  into  compliance. 

Mr.  Segal.  Even  though  there  is  no  clear  legal  mechanism  for  you 
to  decide  because  too  many  nursing  homes  would  be  in  violation  that 
you  are  not  going  to  make  a  determination  as  to  whether  or  not  it  is 
serious? 

The  regulation  we  discussed  before  asked  whether  the  facility  was 
in  full  compliance.  In  this  case  you  would  have  to  answer  no. 

Then  the  next  question  within  the  regulation  states,  "the  deficiencies 
noted  individually  or  in  combination  either  jeopardize  the  health  or 
safety  of  patients  or  are  of  such  character  as  to  seriously  limit  the 
provider's  capacity  to  render  adequate  care"— is  that  not  really  the 
determining  factor?  . 

Mr.  Allen.  That  would  be  a  determining  factor.  Pernaps  there  is 
a  difference  of  opinion  as  to  whether  or  not  these  would  be  serious 
enough  to  jeopardize  patients'  health  and  safety. 

It  seems  to  me  it  is  somewhat  serious  all  right.  Nurses,  pharmacists, 
other  people,  physicians,  could  answer  that  easier  than  I  could. 
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Mr.  Moss.  They  could  answer  it  and  you  could  not,  but  who  does 
make  the  decision  as  to  whether  or  not  you  should  take  a  more  serious 
action  than  just  to,  in  effect,  give  another  chance? 

Mr.  Allen.  The  reviewers  we  have  in  the  central  office.  It  is  all  the 
way  up  the  line  really,  Mr.  Chairman. 

It  starts  out  with  a  team,  then  the  administrator  of  the  office  out  of 
which  the  team  works  and  the  reviewers  of  the  central  office,  finally 
the  certification  officer.  I  suppose  the  certification  officer  has  the  final 
say. 

Mr.  Moss.  If  there  is  a  level  where  we  tolerate  this  kind  of  non- 
compliance, where  does  it  begin  and  where  does  it  end  ?  Some  of  the 
items  mentioned  are,  in  my  judgment,  very  serious.  Some  of  them 
reflect  this — certainly  the  characterization  of  filth,  the  whole  sense  of  it 
being  repugnant. 

We  are  dealing  with  human  beings.  How  do  we  bring  about  a  high 
quality  of  care  if  there  is  a  level  where  we  tolerate  these  kinds  of 
practices  without  acting  very  aggressively  to  correct  them? 

Mr.  Allen.  That  is  a  very  difficult  question  to  answer  and  I  am  not 
sure  that  I  can. 

I  do  feel  that  in  facilities  like  Theall,  which  we  are  looking  at  here, 
the  Milam  Care  Center,  and  the  other  one  discussed  yesterday,  that 
we  as  a  survey  agency  will  have  to  take  a  more  strict  look  at  these 
facilities  and  instead  of  trying  to  lead  a  facility,  which  has  been  our 
philosophy,  on  those  which  are  in  and  out  of  compliance  over  such  an 
extended  period  of  time  we  are  going  to  have  to  take  stronger  action. 

I  think  maybe  we  have  worked  with  these  types  of  facilities  so  long 
we  are  getting  nowhere.  I  feel  as  though  we  are  going  to  have  to  take 
some  action  against  facilities  of  this  type. 

Mr.  Moss.  Are  we  getting  the  quality  of  care  that  we  are  paying 
for? 

Mr.  Allen.  No,  we  are  not  in  facilities  of  this  type. 
Mr.  Moss.  If  we  are  not,  to  the  extent  we  arc  not  the  taxpayers  are 
being  deprived  of  the  full  benefit  of  their  tax  dollars.  Is  that  not  true? 
Mr.  Allen.  That  is  correct. 

Mr.  Moss.  And  with  the  prospect  of  an  ever-escalating  demand  and 
greater  costs  we  are  going  to  have  to  make  in  each  instance  the  par- 
ticipants deliver  fully  on  the  tax  dollar,  are  we  not? 

Mr.  Allen.  Yes,  sir. 

Mr.  Moss.  Thank  you. 

Mr.  Segal.  I  have  some  additional  exhibits,  7  through  13.  However, 
I  think  the  colloquy  you  just  conducted  with  Mr.  Allen,  Mr.  Chair- 
man, portrays  the  end  point  of  that  discussion. 

I  might  just  ask  they  be  inserted  in  the  record  at  this  point. 

Mr.  Moss.  They  will  be  placed  in  the  record  at  this  point. 

[Exhibits  7  through  13  referred  to  follow  :] 
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EXHIBIT  8  f>£  2gL^J^ 

Texas  Department  of  Health  Resources  o 

AUSTIN  TEXAS 
INTER-OFFICE 

Mr.  Howard  C.  Allen,  Director 
Stephen  M.  Powell,  Health  Facility  T0  Nursing  and  Convalescent  Homes  Program 

N&CH  Program,  PHR  5  Surveyor 

r  THEALL'S  NURSING  CENTER ,  11301  Dennis  Rd . ,  Dallas,  Texas     75229      DALLAS  COUNTY 

ATTN:    Mr.  Fred  A.  Raby,  Certification  Officer 

NARRATIVE 

On  the  date  of  September  13,  1976,  this  Health  Facility  Surveyor,  accompanied  by 
Georgia  Carpenter,  R.N.  Surveyor,  Elizabeth  Hiatt,  R.D, ,  and  Darrell  Webb,  R.Ph., 
conducted  a  Post-Certification  Revisit  2567B  at  the  above  captioned  facility  as 
directed  by  Central  Office,  Austin. 

In  view  of  the  fact  that  Deficiencies  #  2,  3,  5,  7,  8  &  9  of  Skilled  section  and 
#  2  and  3  of  ICF  III  section  appearing  on  the  SSA-2567's  dated  May  27,  1976  have 
not  been  corrected,  a  recommendation  for  removal  of  the  60  day  automatic  cancella- 
tion clause  cannot  be  made  at  this  time. 

In  addition,  it  is  recommended  that  a  registered  letter  be  sent  to  this  facility 
to  induce  corrective  action. 

SMP/bcs 

cc:    Mr.  Thomas  6.  Bovdre,  Administrator 
Dr.  Hal  J.  Dewlett,  Director  MAU  055 
Director  MAU  669 
P.B.  Zone 


192 

EXHIBIT  9 


State  Department  of  Public  Welfare 

September  l*37b 


_.•  Nr.  Richard  Farrn  Administrator  cc*c^  »  cut- 

^^1 130^5i%is "^cra:G - 7  ' .7  " • :  '  •  :  _>  v  '  ~  -  -  -  -  j^&z 
7  -^>-a5?  Taxa^  75EZ=l_  _  i£SIlL2I2_L^k^r r«JJ^--lT^™ 


^Dea-r-JIrV  Farr 


On  September  13t  ITT&Tji  joint  survey  uas  made  of  your  facility' 
to^de~t  ermine  lr  ciie  i[T~d  ay  compliance  ispossd  or,  your  facility  on 
August  Si  117hi  should  ba  lifted.     The  Texas  Department  of  Health 
Resources  team  members  were 

-  end 

•    The  Medical  Assistance  Unit  tear,  members  present  were 


The  findings  of  the  combined  team  members  during  the  survey  uere 
that  sufficient  correction  of  the  -rip  f  a  ciencies  which  resulted  in 
the  compliance  being  imposed  on  your  facility  d\d  'ryot  j  ustify 
1  i f £Tng"^tn>^ORrplTaTrce •     The  combined  tea-  "sobers  r=~c^rgTTTTe  you 
are  ne;.<;ly  appointed  administrator  of  the  f ami li ty-  and  that  the 
dietary  supervisor  had  just  been  employe-.     It  is  recommended  that 
you  share  letter  with  your  staff-j  and  -js°  the  infoi — 

nation  as  a  guide  in  correcting  the  deficiencies. 

The  combined  team  members  shall in  approximately  HO  days-/  resur- 
vey  your  facility  to  determine  the  extern:  of  progress  you  have  made 
in  correcting  the  deficiencies o 

Sincerely-i 


cc : 

File 
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EXHIBIT  10 

Texas  Department  of  Health  Resources 

AUSTIN  TEXAS 
INTER-OFFICE 

ATTN:    Mr.  Fred  A.  Raby,  Certification  Officer 


from  Nancy  jlanz.  P.P.  Nutritionist 

N&CH  Program,  PHR  5 
subject      THEALI  HUHSIKG  HOME.  Callas 


Mr.  Howard  C.  Allen,  Director 


I.  IDENTIFICATION 


a.  Date/s  of  Visit 

b.  Reasons  for  Visit 

c.  Personnel  Conducting  Visit 


October  7.  1076  

2567H  due  to  ?e-istered  Letter 

Stephen  Powell  

Georgia  Carpenter  


Nancy  Glanz 


General  ist 
RN  Surveyor 
Nutritionist 
\  Pharmacist 
\  Medical  Recor 
Specialist 


d.    Persons  Contacted  During  Visit    Buford  Dassett  ,  Administrator 

 ,  Asst.  Adm. 

Aileen  Johnson.  R.N.  ,  Dir.  of  Nurse 

 ,  Dietary  Cons! 

 ,  Diet,  Ser.  Su 


e.  Classification  of  Facility  Skilled;  icf  III 

f.  Bed  Capacity  of  Each  Distinct  Part       120     ,  88 

g.  Census  of  Each  Distinct  Part     _ul_»  _Zq__» 

II.  INTRODUCTION 


A  priority  2567B  was  accomplished  at  this  facility. 
III.  DEFICIENCIES 


The  status  of  the  deficiencies  found  on  the  survey  are  listed  on  the  attached 
copy  of  the  25&7B. 

The  deficiencies  found  in  food  service  at  this  time  are  listed  on  the  attached 
narrative. 


IV.  SUMMARY 


In  view  of  the  number  and  seriousness  of  the  listed  violations,  especially 
those  concerning  dietary,  it  is  the  recommendation  of  this  team  that  a  30 
day  compliance  letter  be  sent  to  the  facility.    If  these  violations  are  not 
corrected  or  if  outstanding  improvement  is  not  shown  at  that  time,  then  a 
recommendation  to  impose  vendor  hold  will  be  submitted. 


NG:bu 


cc:    Mr.  T.B.  Bowdre,  Administrator,  N&CH  Program,  PHR  5 
Lidde  Gjerstad,  Chief  Nutritionist 
Director,  MAUf'669  SiGN 
Dr.  Hal  Dewlett,  MAU  #055 

PB  Office  dati 
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EXHIBIT  11 


J 


Texas  Department  of  Health  Resources 


Fratis  L.  Duff,  M.D.,  Dr.P.H. 
Director 

Raymond  T.  Moore,  M.D. 
Deputy  Director 


October  15,  1976 


Mr.  Gar}-  Allen,  Director 
Certification  Services  Section 
State  Department  of  Public  Welfare 
John  H.  Winters  Building 
Austin,  Texas 


1100  West  49th  Street 
Austin,  Texas  78756 
(512)  454-3781 


Members  of  the  Board 

Robert  D.  Moreton,  Chairman 

William  J.  Foran,  Vice-Chairm; 

Royce  E.  Wisenbaker,  Secretar 

N.  L.  Barker  ]r. 

Roderic  M.  Bell 

Johnnie  M.  Benson 

H.  Eugene  Brown 

Bill  Burton 

Charles  Max  Cole 

Francis  A.  Conlev 

Will:-m  |.  Edwards 

Ster! >;H.  Fly  Jr. 

Ra\  r  o.-.d  G.  Garrett 

Bob  0.  Glaze 

Blanwhard  T.  Hollins 

Maria  LaMantia 

Philip  Lewis 


Dear  Mr.  Allen: 


Attached  herewith  you  will  find  2S67B  Post -Certification  Revisit  Reports, 
Skilled  and  ICF  III,  dated  October  7,  1976  and  October  12,  1976,  for  Theall 
Nursing  Home,  Dallas,  prepared  by  Stephen  Powell,  Health  Facility  Surveyor, 
and  Thomas  B.  Bowdre,  Administrator.     This  visit  -as  co-ducted  for  the  pur- 
pose of  rescinding  the  automatic  cancellation  clauses.     Please  refer  to  this 
action  on  the  SSA  1539  dated  October  14,  1976. 

A- thirty-day  compliance  letter  is  being  sent  to  the  facility  concerning  the 
new  deficiencies  found  on  the  October  7th  visit. 
 — -v 

This  report  is  for  your  information  and  further  distribution. 
By  direction  of  the  Division  Director 
Sincerely, 


Fred  A.  Raby,  Certification  Officer 
Nursing  and  Convalescent  Homes  Division 

MDC:pw 

cc:     Thoreas  B.  Bowdre,  Administrator,  N&CH  Program,  PKR  5 
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EXHIBIT  12 


Texas  Department  of  Health  Resources 


Fratis  L.  Duff,  M.D.,  Dr.P.H. 
Director 

Raymond  T.  Moore,  M.D. 
Deputy  Director 


1100  West  49th  Street 
Austin,  Texas  78756 
(512)  454-3781 


Members  of  the  Board 


Robert  D.  Moreton,  Chairman 
William  ).  Foran,  Vice-Chairman 
Royce  E.  Wisenbaker,  Secretary 
N.  L.  Barker  Jr. 
Roderic  M.  Bell 
Johnnie  M.  Benson 
H.  Eugene  Brown 
Bill  Burton 
Charles  Max  Cole 
Frar.'<  A.Conley 
Will   m  I.  Edwards 
Ste-  -  .  H.  Fly  Jr. 
Ra\ :  ond  G.  Garrett 
Bob  D.  Glaze 
Blar.Jurd  T.  Hollins 
Mar  i  LaMantia 
Philip  Lewis 


October  18,  1976 


CERTIFIED  MAIL 


Mr.  Buford  B.  Doggett,  Administrator 
Theall  Nursing  Home 
11301  Dennis  Road 
Dallas,  Texas  75229 

Dear  Mr.  Doggett : 

This  office  is  in  receipt  of  a  report  dated  October  7,  1976  from  our  representa- 
tives in  the  Fort  Worth  office  indicating  that  they  found  a  number  of  deficiencies 
.    during  their  visit  to  Theall  Nursing  Home  on  that  date.    These  deficiencies  are 
indicated  as  follows: 

NURSING  AND  HEALTH  SERVICES 

1.  Medication  and  diets  had  been  charted  for  1:00  PM  at  lo:30  AM.' 

2.  Nail  care  was  poor  on  5  bedfast  patients. 

3.  Catheters  were  not  positioned  for  proper  drainage  on  3  patients. 

4.  Mouth  care  had  not  been  given  to  one  comatose  patient.     Lips  and  tongue  were 
crusted  with  mucus. 

5.  The  facility  was  so  cold  that  patients  extremities  were  cyanotic  due  to  poor 
circulation; 

6.  One  patient  with  a  tracheostomy  had  food  on  clothing  and  large  amount  of  mucus 
surrounding  tracheostomy. 

7.  Sterile  supplies  such  as  catheter  drainage  tubing,  suction  catheters  were  kept 
in  the  dirty  utility  room.     This  room  contained  clean — dirty  thermomenters  with- 
out adequate  amounts  of  solution  covering  the  thermometers. 

8.  Call  light  cords  were  not  available  to  4  bedfast  patients.    They  had  been  pulled 
from  wall. 

9.  Floor  around  one  patient's  bed  contained  ashes,  matches,  and  was  not  clean. 
DIETETIC  SERVICES 

i  io.    The  dietary  consultant  has  not  yet  been  approved  by  Central  Office  to  serve 
in  this  capacity. 

11.  There  is  not  a  qualified  food  service  supervisor  employed  by  this  facility. 

12.  Proper  separation  of  clean  and  soiled  activies  in  the  dietary  area  are  not 
maintained  in  that: 

a.  Employees  clothing  is  stored  on  the  food  mixer. 

b.  Traffic    and  procedures  in  dishroom  are  incorrect.     Soiled  dishes  are 
pushed  into  clean  dish  storage  area (Recurring) . 

C.    Beverages  were  carried    down  hall  without  being  covered. 


^Uo\  3<4<c  -  SSO  at  55°/o 
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Mr.  Buford  B.   Doggett,  Administrator 
Theall  Nursing  Home,  Dallas 
October  18,  1976 
Page  2 


13.  There  is  not  a  7-day  supply  of  staple  foods  available  to  correspond  with 
the  menu. 

14.  Menus  are  not  dated  and  on  file  for  thirty  days. 

15.  Substitutions  on  menu  are  not  recorded. 

16.  Menus  have  not  been  approved  by  the  dietary  consultant. 

17.  Therapeutic  menus  are  not  all  planned  including  High  Protein;  High  Protein, 
High  Carbohydrate,  Low  Sodium;  2000  Calorie;  2200  Calorie  ADA;1600  Calorie 
ADA  diets. 

18.  Fourteen  of  fifteen  therapeutic  diets  observed  were  not  served  in  accordance 
with  physicians'   orders  including  1-High  Protein;   1-Low  Sodium,  ground  meat; 
1-High  Protein,  High  Carbohydrate,  Low  Sodium;   1-1000  Calorie;   2-1200  Calorie 
ADA;   1-1800  Calorie  ADA,   2  gram  Sodium,  Blended;   1-1000  Calorie  ADA,   1  gram 
Sodium;  1-2000  Calorie,  1-2200  Calorie  ADA;  1-1500  Calorie  ADA;  1-1600 
Calorie  ADA;   1-1800  Calorie  ADA;   and  1-Regular  with  puree  meat.  (Recurring) 

19.  Menu  as  served  at  the  noon  meal  on  October  7,  1976  did  not  meet  the  nutritional 
needs  of  the  residents.     Green  beans  were  omitted  without  an  item  being  sub- 
stituted.    The  meal  included  4  ounces  beef  stew,  rice,  cornbread,  jello,  bev- 
erage.    Some  portions  of  stew  contained  1  small  piece  of  meat,  a  few  vegetables, 
and  mostly  broth.     The  Regular  diets  with  pureed  meat  received  only  meat,  rice, 
bread,  jello,  and  beverage. 

20.  The  nutrition  component  has  not  been  integrated  into  the  overall  plan  of  care. 
(Recurring) 

21.  The  final  rinse  temperature  of  the  dishmachine  was  120°F  on  the  dish.  (Required 
sanitizing  temperature  is  180°F.) 

22.  Eleven  of  fifteen  divided  plates  contained  food  particles  after  washing.  (Re- 
curring) 

23.  Leftovers  were  not  all  covered,  labeled,  and  dated. 

24.  Open  package  of  cake  was  observed  in  freezer. 

25.  Open  dry  staple  foods  were  observed  in  pantry. 

26.  Kitchen  is  not  free  of  roaches  and  there  was  evidence  of  mice  in  the  pantry. 

27.  Dining  room  tables  are  not  cleaned  before  the  noon  meal. 

28.  Equipment  including  steamtables,  range,  ovens,  pots  and  pans,  walk-in  refrig- 
erator, mixer,  meat  slicer,  and  coffee  bar  are  not  clean.  (Recurring) 

29.  Dining  room  and  kitchen  floors  need  a  thorough  cleaning. 

30.  The  system  used  to  maintain  foods  at  proper  temperature  requires  that  the 
plates  be  heated.    The  lowerator  that  is  used  for  this  purpose  was  not  plugged 
in,  thus  the  plates  were  cold. 

31.  The  stove  hood  and  filters  were  soiled. 

ENVIRONMENT  AND  SAFETY 

32.  Hot  water  to  patient  use  is  122°F  at  the  tub  fixture  in  room  #D-1. 

33.  Nurse  call  devices  are  not  present  in  resident  rooms  D-l  and  A-3. 

34.  Clean  linen  is  being  maintained  in  uncovered  carts. 

35.  The  temperature  of  facility  (Skilled  section  in  particular)  was  too  cold, 
thus  not  providing  a  comfortable  environment  for  its  residents. 

In  view  of  the  number  and  seriousness    of  the  above  deficiencies,  especially  those 
co_nc_erning_the  dietary  services,  some  of  which  could  adversely  affect  the  proper 
health  and  welfare  of  your  patients,  you  should  take  immediate~steps  to  correct  them  • 
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In  order  to  Insure  that  positive  corrective  action  is  taken  to  correct  these  defic- 
iencies, out  Tpprpspnta-Mypq  wjJJ  retuxa  to  vour"~f"ac"nTty  uu  aggract«gtg±3  November 
15,  1976. 

If  correction  has  not  been  made  or  should  insignificant  progress  be  shown,  continu- 
ation of  your  provider  agreement  would  be  in  jeopardy. 


By  direction  of  the  Division  Director 
Sincerely, 


Fred  A.  Raby,  Certification  Officer 
Nursing  and  Convalescent  Homes  Division 

RMErpw 

cc:    Thomas  B.  Bowdre,  Administrator,  N&CH  Program,  PHR  5 

Gary  Allen,  Director,  Certification  Services  Section,  SDPW 
T.  J.  Mabry,  Chief,  Liaison  Section,  SDPW 
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EXHIBIT  13 


Texas  Department  of  Health  Resources 


Fratis  L.  Duff,  M.D.,  Dr.P.H. 
Director 

Raymond  T.  Moore,  M.D. 
Deputy  Director 


11 00  West  49th  Street 
Austin,  Texas  78756 
(512)454-3781 


Members  of  the  Board 


Robert  D.  Moreton,  Chairman 
William  |.  Foran,  Vice-Chairman 
Royce  E.  Wisenbaker,  Secretary 
N.  L.  Barker  Jr. 
Roderic  M.  Bell 
lohnnie  M.  Benson 

1  Eugene  Brown 

lill  Burton 
Charles  Max  Cole 
Francis  A.  Conley 
WiUiam  J.  Edwards 
Sterling  H.  Fly  Jr. 
Raymond  G.  Garrett 
Bob  D.  Glaze 
Blanchard  T.  Hollins 
Maria  LaMantia 
Philip  Lewis 


November  29,  1976 


CERTIFIED  MAIL 


Mr.  Buford  B.  Daggett,  Administrator 
Theall  Nursing  Home 
11301  Dennis  Road 
Dallas,  Texas  75229 


Dear  Mr.  Daggett: 

Please  refer  to  our  previous  certified  letter  dated  October  18,  1976  to  your 
facility  in  which  we  listed  numerous  deficient  items  based  on  findings  made 
by  our  representatives  on  the  October  7,  1976  visit  to  your  facility.    We  not- 
ified you  that  our  representatives  would  return  to  your  facility  on  approximately 
November  15,  1976  to  determine  the  status  of  these  items. 

We  are  currently  in  receipt  of  that  follow-up  report  prepared  as  a  result  of  our 
"representatives  November  18,  1976  visit. 

Findings  at  that  time  indicate  that  all  it^m?  werp  not  corrected.  Specifically: 


12.  Proper  separation  of  clean  and  soiled  activities  are  still  not  maintained  in 
that  beverages  are  not  protected  from  contamination  when  transported  to  patient 
rooms . 

13.  TW^i"  gtin  not  a  7-day  supply  of  staple  food  items  available  to  correspond 
with  the  menu. 

17.  Therapeutic  menus  are  still  not  all  planned  including  2400  Calorie  ADA;  Low 
Salt,  High  Carbohydrate,  High  Protein:  High  Protein;  and  3000  Calorie  ADA, 
ground  meat . 

18.  Therapeutic  diets  are  still  not  all  served     in  accordance  with  physician's 
orders  including  2400  Calorie  ADA;  Low  Salt,  High  Carbohydrate,  High  Protein; 
3000  Calorie  ADA;   2200  Calorie  ADA  diets. 

23.     Leftovers  are  still  not  all  covered,  labeled,  and  dated  or  disposed  of  within 
48  hours. 

25.  Open  dry  staple  foods  were  still  observed  in  the  pantry. 

26.  Kitchen  is  still  not  free_of  roaches. 

28.  Equipment  including  ranged  ovens,  pots,  pans,  walk-in  refrigerator,  mixer, 
and  meat  slicer  are  still  not  clean. 

29.  Kitchen  floor  still  needs  a  thorough  cleaning. 

31.  The  stove  hood  and  filters  are  still  soiled. 

32.  Hot  water  at  patient-use  fixtures  is  124°F. 
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34.     Clean  linen  is  being  maintained  in  uncovered  carts  in  the  halls. 

By. this  letter  we  are  informing  you  that,  based  on  substantial  progress  in  cor- 
recting the  majority  of  the  items,  we  are  allowing  additional  time  for  complete 
correction  of  all  the  items.     Our  representatives  will  return  on  approximately 
December  18,  1976  to  again  determine  the  status  of  all  the  listed  items. 

By  direction  of  the  Division  Director 

Sincerely, 

Fred  A.  Raby,  Certification  Officer 
Nursing  and  Convalescent  Homes.  Division 

DM:pw 

cc:     Thomas  B.  Bowdre,  Administrator,  N&CH  Program,  PHR  5 

Gary  Allen,  Director,  Certification  Services  Section,  SDPW 
T.  J.  Mabry,  Chief,  Liaison  Section,  SDPW 
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Mr.  Segal.  I  have  nothing  further.  3  fl[n5  □□□□7EL3  3 

Mr.  Moss.  Mr.  Wunder  ? 

Mr.  Wunder.  I  have  nothing  further. 

Mr.  Moss.  Mr.  Allen,  we  do  want  to  thank  you  for  your  appearance. 
I  am  very  sorry  it  was  delayed  to  this  afternoon. 

I  might  add  that  I  had  to  leave  this  morning  to  take  care  of  a  matter 
regarding  my  staff,  where  a  member  of  my  staff  lost  a  father  very 
suddenly  as  the  result  of  an  automobile  accident  this  morning.  That 
is  one  reason  we  had  to  take  a  longer  break  than  ordinarily  would  be 
the  case. 

Mr.  Allen.  That  is  certainly  all  right. 

I  thank  you,  Mr.  Chairman. 

Mr.  Moss.  The  committee  will  stand  adjourned. 

[Whereupon,  at  3 :40  p.m.,  the  subcommittee  adjourned.] 


o 


